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In the Preface, on the following page, for " Section 14 of Chapter 
84," read Section 4 of Chapter 84 ; and for Sections 6, 8, read Sec- 
tions 6, 7. 



PREFACE. 



This volume is intended to be ased as a book of reference 
by all who have anything to do with conveyancing and reg- 
istration. 

It has been made as brief as possible, so that the existing 
law may be readily found by those who are not lawyers ; 
and in general, the kind of type employed has been made 
to show the character of the matter. 

It has been prepared by reducing the MS. designed for a 
much larger work, giving the earlier law and tracing its 
modification down to the present time ; hence it may, owing 
to the omissions made, appear not to be so full as might 
be desired. It is intended to contain only the law now in 
force. Where any repealed or unconstitutional laws, or 
sections thereof, are inserted, it is done because it was un- 
avoidable, and solely to construe the existing law. Certain 
references have not been made, because foreign to the scope 
of this work and because of doubts as to their validity. 
For example : Section 14 of Chapter 84 of the General 
Laws of 1876 is not cited on page 97, § 37, c, because it 
does not in terms amend or repeal any part of ''An Act 
concerning wills," of March 16, 1840, 167, Sees. 6, 8 (P. D., 
914, 915, Arts. 5366, 5367), and it is not clear that under 
the Constitution the general repealing clause could have 
either an amending or repeahng effect. (See Neill v. Keese, 
5 Texas, 23.) 
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Introduction. 



{a.) One who seeks to porchase lands in Texas, if lie proceeds la 
a business-like manner, will, as a matter of economy and safety, 
obtain an abstract of title, as well as the title paper?, of the party 
wishing to sell, and take the advice of his counsel thereon before 
contracting. By so doing, he may, at a trifling cost, avoid the risk 
of serious loss, especially when the title is deruigned througli an es- 
tate. If he contemplates buying on a credit, he needs to know what 
stipulations in the agreement for purchase, or what covenants in the 
title bond, are needed for his full protection. If he expects to con- 
summate the purchf^se at once by paying the purchase money and 
taking a deed, it is essential that he should be advised what cove- 
nants, in addition to, or independent of, the covenant of general 
warranty, should be embodied in the deed in order to hold him 
harmless in any contingency. 

(5.) The covenant of ^neral warranty has but a limited scope, 
beyond which it cannot be extended by construction. As courts 
cannot make contracts for parties, it cannot be construed to cover 
the ground embraced in the covenant of seizin, the covenant of a 
good right to convey, the covenant against incumbrances, the coTe- 
nant for quiet ecgoyment, the covenant for further assurance, the 
special covenants suggested in i 14, r, or, indeed, any other covenant 
not inserted in the deed. 

(o.) Tlie certificates of acknowledgment or of proof and of regis- 
tration should also be submitted tox;ounsel. 

(d) The aim of a purchaser in general is to obtain the fee simple 
title — not the title to a less estate than a fee simple, or merely ah 
t^qnitable title. It is true that he can maintain trespass to try title 
on a merely equitable title in the courts of Texas, but not in the 
United States courts of Texas. (Sheirburn v. DeCordova et aL, 24 
How., 425-6.) By neglecting to have his deed witnessed by **two. 
or more credible witnesses," he can get less than a fee simple title. 
The proviso — for it has been held a proviso or condition (see infra, 
^ 16, p) — ^' if the same be executed in the presence of, and subscribed 
by, two or more credible witnesses," under the rule exnressio unius 
exchisio altmuSf amounts to a statement that the iustrnment, no mat- 

[xxv] 
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ter Low worded, ihall not he valid and effectaal to convey from one 
persoD to another the fee simple of any land or real estate where it 
18 not witnessed as the Act concerning conveyances prescribes. 

(e.) The maxim communis error facit ju8 does not heal the lack 
of Aobscribing witnesses or of a seal (or scroll as its substitutcU* 

In point of fact, it is not, and never has been the common error to 
have deeds executed without subscribing witnesses and without 
seals or scrolls. The majority of conveyances in Texas have always 
been witnessed and sealed, as the Act Concerning Convevances re- 
quires. 

Besides, it is the duty of the legal adviser of a purchaser to see to 
it that the conveyance he approves, whether it be of the fee simple 
or of a less estate, or merely of an equitable title, as may be agreed 
upon between the parties, should be in all respects guarded against 
the possibility of a successful attack: and to that end, the subscrib- 
ing witnesses and the seal (or scroll as its substitute) are alike essen- 
tial. 

(/.) In many instances, especially where, from want of flme or 
otlier cause, an abstract of title and the title papers cannot be had* 
a' prudent counsel will advise his client not to contract for the pur- 
chase of land unless the agreement, title bond or deed provides for 
the payment of liquidated damages in c|^ of a failure of the title. 
The mere interest on the purchase money from the time of its pay- 
ment is in many cases not sufficient to secure the purchaser from loss, 
and a contract for liquidated damages has been held to be legal. f 

(f^.) It is believed that where the title purchased is shown of re- 
cord to be defective, the purchaser cannot recover on bis covenant 



* Calling an instrument a deed which is not a deed does not make it a deed. A 
deed is defined **a writing or instrument under seal, containing some contract or 
agreement, and which has been delivered by the parties." (Co.-Litt., 171; S Bl. Com., 
29S; Shep. Touch., 60.) This applies to all instruments in writing, under seal, 
whether they relate to the conveyance of lands or any other matter; a bond, a sin- 
gle bill, an agreement in writing, or any other contract whatever when reduced to 
writing, which writing is sealed and delivered, is as much a deed as any conveyance 
of land. (2 8erg. & Rawie, 604; 1 Mood Cr. Cas., 67; 5 Dana, 365; 1 How. Miss. R., 154; 
1 McMuUen, 873.) Signing is not necessary at common law to make a deed. (2 £v. 
l*oth., 165; 11 Co. Rep., 27-8; 6 S. ft R., 811.")— 1 Bonvier's Law Die, "Deed," 386. 

By the Mexican law an instrupient corresponding with a common law deed was a 
more formal and better authenticated instrument than a deed at common law. It 
had to be executed before and authenticated by a Judge, or a notary public having 
ampler powers than a notar; in a common law country— on stamped paper, to be 
duly signed— a paraph (rubrica) being appended to each signature— and witnessed- 
The original ("protocolo") remained with the officer and constituted the record.-> 
(Vease Escriche Megicana, "Inetrumento Publico."}— £d. 

f See Durst ▼. Swift, 11 Texas, 273.) 
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of general warranty until ^fter eviction by suit, and that even in 
that case, where the plaintiff, having paramount title, hy reason of 
his failure to pay State taxes (P, D. 807, Art. 5306), having been 
I)roven by tlie dt'fendant, is precluded from judgment for mesne 
]>r<»fit8. the defendant cannot recover from his vendor interest on the 
purchase money from the date of its payment. 

(/*.) They who seek to ascertain and put in execution the best 
methods of preparing, causing to be authenticated, deposited for 
record in the county where tliey will give ccmstructive notice, and 
recorded, deeds and other written instruments, will find this little 
compilation convenient for reference. 

(t.) The list of all officers of Texas (under the Constitution of the 
State of Texas of 1876) authorized to take and certify acknowledg- 
ments and proofs for record, is more voluminous than was antici- 
])uted, but will be found useful, not only at present, but at all times 
iu the future, ^or when a deed is submitted that appears to be duly 
certified, it will be satisfactory to know that he whose certificate is 
indorsed or annexed was at the time he certified actually au officer. 



Explanation. 



Where a Statute, or a section of a Statute, or of the Con- 
stitution, is given entire^ it is printed in Small Pica type. 

The remarks of the compiler are \xx Bourgeois type. 

The abtftracts of the Decisions of the Sapreine Coart are in Brevier type. 
The NoteB arc in Nonpareil type. 

HeDce from the type, in general, the character of the matter can 
be ascertained at a glance. 



ERRATA. 



On page 29, $ 14, i, after the words 'Mils heirs and assigns, 
against," read ** every " instead of *' any." 

On page 61, ( i^, b, 1, after the word witness, read '' or witnesses 
known to the officer." 
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The Law of Conveyancing, Etc. 



THE OBJECT, SCOPE AND ARRANGEMENT OF 

THIS WORK. 

J 1. Tlie purpose of this compilaMoii is to give Uie law in force in 
Texas — not tlie law of any other State- -whether in the form of stat- 
utes or decisions of the Supreme Court, touching conveyancing and 
registration. The Acts exclusively relating to conveyances of land 
-are first inserted entire, so that they may be construed together as 
n whole. Tliey will be followed by the sections of Acts and refer- 
ences to decisions of the Supreme Conrt of Texas, relating to the 
-substaune, form, aothentication and registration of conveyances or 
deeds, and also of such other written instruments as are required 
liy law, in order that they may have effect as constructive notice, to 
"be registered in the projier clerks' offices of the county courts — and 
not elsewherei. 

For convenience, the law as to conveyances, etc., of real estate 
is presented in the order in which it wonld naturally have to be as- 

•certained on investigation by one who, for the first time^ has to pre- 
pare a deed a«d have it duly executed, certified and delivered for 
registration. 

The law as to other written instruments, than such as absolutely 
tionvey land, follows. 

Certain atlditional Forms, adapted to the requirements of the 
people of this State, may be found in the Appendix. 

§ 2. An Act to prevent Frauds and Fraudulent Con- 

VEYANCE6. 

(a.) Section 1. Be it enacted hy the Senate and House 
of Jiepresentatives of the liepuolic of Texas, in Congress 
assembled^ That no action shall be brought wherety to 
charge any executor or administrator, upon any special 
promise, to answer any debt or damage out of his own es- 
tate, or whereby to charge the defendant, upon any special 
promise, to answer for the debt, default or miscarriage of 



Statute of Frauds. — § 2 ; a, 6. 



another person, or to charge any person, upon any agree- 
ment made upon consideration of marriage, or upon any 
contract for the sale of lands, slaves, tenements or heredit- 
aments, or the making any lease thereof for a longer term 
than one year, or upon any agreement which is not to be 
performed within the spacs of one year from the making 
thereof, unless the promise or agreement upon which such 
action shall be brought, or some memorandum thereof, shall 
bo in writing and signed by the party to be charged there- 
with, or some person by him thereunto lawfully authorized. 

(6. ) Sec. 2. Be it farther enacted^ That every gift, grant 
or conveyance of lands, slaves, tenements, hereditaments, 
goods or chattels, or of any rent, common or profit out of 
the same, by writing or otherwise, and every bond, suit, 
judgment or execution had or made and contrived of malice, 
fraud, covin, collusion or guile, to the intent or purpose to 
delay, hinder or derniud creditors of their just and lawful 
actions, suits, debts, accounts, damages, penalties or for- 
feitures, or to defraud, or to deceive those who shall pur- 
chase the same lands, slaves, tenements or hereditaments, 
or any rent, profit or commodity out of them, shall be from 
henceforthi doemed and taken only as agninst the person 
or persons> his or her or their heirs, successors, executors, 
administnitors or assigns, and every of them whose debts, 
suits, demands, estates, interests, by such guileful and co- 
vinious' <ilib\dee3>and practices as is aforesaid, shall or might 
be in anywise disturbed, hindered, delayed or defrauded, to 
bo clearly and utterly void ; any pretense, color, feigned 
consideration, expressing, of uso or any other matter or 
thing to the contrary notwithstanding ; and moreover, if any 
conveyance be of goods or chattels or slaves, and be not, 
on consideration, deemed valuable in law, it shall be taken 
to be fraudulent within this act, unless the same be by will 
duly proved and recorded, or by deed in writing, or other 
instrument acknowledged or proved, if the same deed or. 
instrument of writing include lands also acknowledged oc 
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proved in such manner as conveyances of lands are by law 
directed to be acknowledged or proved, or if it be goods 
and chattels or slaves only, then acknowledged or proved by 
two or more witnesses and recorded m the manner as now 
established by law, or may hereafter be established, for the 
recording of deeds of conveyances of real estate in this Re- 
public, or unless possession shall really and bona fide re- 
main with the donee ; and in like manner, when any loan 
of goods and chattels or slaves shall be pretended to have 
l>een made to. any person with whom, or those claiming 
under him, possession shall have remained by the space 
of three years, without demand made and pursued by due 
process of law on the part of the pretended lender, or 
when any reservation or limitation shall be pretended to 
have been made of a use or property, by way of condition,, 
reversion, remainder or otherwise in goods and chattels, the- 
possession whereof shall have remained in another as afore-- 
said, the same shall be taken, as to the creditors and pur- 
chasers of the persons aforesaid so remaining in possession,, 
to be fraudulent within this act, and that the absolute prop- 
erty is with the possession, unless such loan, reservation or 
limitation of use or property were declared by will, or by 
deed in writing, proved and recorded as aforesaid. 

(c.) Sec. 3. Be it farther enacted j That the second sec- 
tion of this act shall not extend to any estate or interest 
in any lands, goods, chattels, slaves, or any cents, common 
or profit out of the same, which shall be^. upon-, good con- 
sideration and bona fide lawfully ooaveyed or assured) to> 
any person or persons, bodies politie or corporate. 

Approved January 18, 1840. — (pp. 28, 29.) 

§ 3. An Act Conoejrning Conveyances.* 
(a.) Section 1. Be it enacted %• the Senate and House 



•The reader must satisfy himself^ by reference to the Acts and Digests, what sec- 
tions of this Act are in force. Section 3 is not repealed.. Sections 6 and 10 appear to 
l>e repealed, while sections 9 and U seem to be repealed and supplied by the Code—ED. 
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of Representatives of the Republic of Texas ^ in Congress 
assembledy That no estate of inheritance or freehold, or for 
a term of more than five years, in lands and tenements, 
shall be conveyed from one to another, unless the convey- 
ance be declared by writing, sealed and delivered ; and any 
instrument to which the person making the same shall affix 
a scroll, by way of seal, shall be adjudged and holden to 
be of the same force and obligation as if it were actually 
sealed ; provided, the person making the same shall, in the 
body of the instrument, recognize such scroll as having 
been affixed by way of seal ; nor shall such conveyance be 
good against a purchaser for valuable consideration, not 
having notice thereof; nor any creditor, unless the same 
writing be acknowledged by the party or parties who shall 
have sealed and delivered it, or proved bj'- two witnesses 
to be his, her or their act, before the county court of the 
county in which the land conveyed, or some part thereof, 
lieth ; or in the manner hereinafter directed, and be lodged 
with the clerk of <the county court to be recorded. 

(6.) Sec. 2. Be it further enacted, That no covenant or 
agreement made in consideration of marriage shall be good 
against a purchaser for a valuable consideration, not hav- 
ing notice thereof, or any creditor, unless the same cove- 
nant or agreement be acknowledged by the party to be bound 
thereby, or proved by two witnesses to be his, her or their 
act ; if land be charged before the court of the county in 
which the land, or part thereof, lieth ; or if personal estate 
only be settled, or covenanted, or agreed to be paid or 
settled before the court of that county in. which such per- 
sonal estate shall remain, and before the court of the countv 
in which the married parties may reside (if tiiey reside in 
another county), or in the manner hereinafter directed, and 
be lodged with the clerk of the county court in which such 
j[3roperty may remain, and in which such married parties 
rmay reside, to be recorded ; and all the provisions of this 
.act shall be complied with, notwithstanding anything that 
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may be contained in the eighth section of the Act to adopt 
the common law, etc., approved January 20, 1840. 

(c.) Sec. 3. Be it further enacted^ That in no case shall 
livery of seizin, or the placing the purchaser in possession, 
be necessary to pass any freehold estate in lands. 

(cZ.) Sec. 4. Be it further enacted^ That all bargains, 
sales, and other conveyances whatever, of any lands, tene- 
ments and hereditaments, whether they may be made for 
passing any estate of freehold or inheritance, or for a term 
of years ; and deeds of settlement upon marriage, whether 
land, slaves, money, or other personal thing, shall be set- 
tled or covenanted to be left or paid at the death of the 
party or otherwise ; and all deeds of trust and mortgages 
whatsoever, which shall hereafter be made and executed, 
shall be void as to all creditors and subsequent purchases 
for valuble consideration without notice, unless they shall be 
acknowledged or proved and lodged with the clerk, to be 
recorded according to the directions of this act, but the 
same as between the parties and their heirs ; and, as to all 
subsequent purchasers, with notice thereof, or without val- 
uable consideration, shall nevertheless be valid and bind- 
inor. 

(6.) Sec. 5. Be it further enacted^ That the clerks of 
the several county courts of this Eepublic, and their depu- 
ties, shall be and they are hereby authorized and required 
to admit to record at any time, in the form required by this 
act, any conveyance, either on the acknowledgment of the 
party or parties, or the proof, on oath, of such acknowledg- 
ment by the legal number of witnesses thereto made, in the^ 
oflSces of the respective clerks ; or upon the certificate of 
some district judge or chief justice, or notary public of a 
coimty, with the seal of his office thereunto annexed, that 
such acknowledgment was made, or the execution of the in- 
strument proven as required above ; and any conveyance so 
recorded shall have the same legal validity, in all respects,, 
as if it were proven in open court. 

(y*.) Sec. 6. Be it further enacted^ That any deed may 
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in like manner be admitted to record upon the certificate, 
under seal, of any two justices of the peace for any county 
in this Republic, annexed to such deeds, and to the follow- 
ing effect, to wit : Eepublic of Texas, county of . 

We, A. B. and C. D., justices of the peace' in the county 
aforesaid, do hereby certify that E. F., a party (or E. F. 
and G. H., etc., parties) to a certain deed bearing date on 

the day of , and hereto annexed, personally 

appeared before us in our county aforesaid, and acknowl- 
edged the same to be his (or their) act and deed, and de- 
sired us to certify the said acknowledgment to the clerk of 

the county of , in order that the said deed may be 

recorded. Given under our hands and seals this day 

of . 

A. B. [l. s.] 

C. D. [l. s.] 
(p^.) Sec. 7. Be it further enacted. That every title, 
bond, or other written contract in relation to lands, may be 
proved, certified or acknowledged and recorded, in the 
same manner as deeds for the conveyance of land, and such 
proof, acknowledgment or certificate, and the delivery of 
such bond or contract to the clerk of the proper court, to 
be recorded, shall be taken and held as notice to all subse- 
quent purchasers of the existence of such bond or con- 
tract. 

(/^.) Sec. 8. Be it further enacted. That hereafter ev- 
ery partition of any tract of land, or lot, made imder any 
order or decree of any court, and every judgment or decree 
by which the title to any tract of land, or lot, shall be re- 
covered, shall be duly recorded in the clerk's office of tne 
county court of the county in which such tract of land, 
or lot, or part thereof, shall be ; and until so record-ed, 
such partition, judgment, or decree, shall not be received in 
evidence in support of any right claimed by virtue thereof. 
{i.) Sec. 9. Be it further enacted, That any witness 
who, in proving the acknowledgment of any deed recorded 
in the manner herein described, shall willfully and cor- 
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ruptly forswear himself, shall be deemed guilty of perjury; 
and shall be subjected, on conviction thereof, to tne same 
punishment as if such perjury had been committed in open 
•court. 

(J.) Sec. 10. Be it further enacted^ That the several 
clerks aforesaid shall, on the first day of every term of 
their respective courts, return to the courts a correct and 
complete list of all deeds by them admitted to record in the 
manner aforesaid, since the term last preceding of their said 
courts, specifying therein the proof or acknowledgment of 
such deed before them (as the case may be), and also par- 
ticularly reciting the truth of the case in rehition to any 
deed which may have been admitted to record, upon the cer- 
tificates of magistrates as aforesaid, and setting forth there- 
in a description of each deed, by the names of the parties 
thereto, and the kind of property therein mentioned ; which 
list, having been inspected by the court, shall be inserted 
in the minutes of the proceedings of the day, and read there- 
>vith in open court; and the said clerks shall moreover 
cause a fair copy of such lists of deeds to be set up by ten 
o'clock A. M. of the day in which such return is made, at 
the principal door of their respective court houses. 

(Jc.) Sec. 11. Be it further enacted^ That any clerk 
failing to make the return aforesaid, or to advertise a copy 
thereof in the manner herein prescribed, shall forfeit and 
pay, for every such neglect of duty, the sum of one hun- 
dred dollars, recoverable with costs on action or informa- 
tion, in the district court of the county in which such clerk 
has his office ; one moiety to the informer, or person suing 
for the same, and the other to the Eepublic. 

(Z.) Sec. 12. Be it further enacted^ That every deed 

respecting the title of personal chattels hereafter executed, 

which by law ought to be recorded, shall be recorded in the 

clerk's office of the count}*^ court of that count}'^ in which 
the property shall remain ; and if afterw^ards the person 

claiming the title under such deed shall permit any other 

person in whose possession such property may, be to re- 
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move with the same, or auy part thereof, out of the county 
in which such deed shall be recorded, and shall not, within 
four months after such removal, cause the deed aforesaid to 
be certified to the county court of the county in which such 
other person shall so have removed, and to be delivered to 
the clerk to be there recorded, such deed, for so long as it 
shall not be recorded in such last mentioned county, and 
iov so much of the property aforesaid as shall be removed, 
shall be void in law as to all purchasers thereof for val- 
uable consideration, without notice, and as to all creditors. 

{m,) Sec. 13. Be it further enacted ^ That every con- 
veyance, covenant, agreement, deed, deed of trust, or mort- 
gage, in this «Mct mentioned, which shall be ackni;wledged, 
proved or certified , according to law, and delivered to the 
clerk of the proper court, to be recorded^ shall take effect, 
and be valid as to all subsequent purchasers for a valuable 
consideration, without notice ; and as to all creditors, from 
the time when such instrument shall be so acknowledged, 
praved, or certified and delivered tq such clerk to be re- 
corded, and from that time onl3\ 

(71.) Sec. 14. Be it farther enacted, That all aliena- 
tions of real estate, made by any person purporting to pass 
or assure a greater right or estate than any such person 
may lawfully pass, or assure, shall operate as alienations of 
so much of the right and estates in such lands, tenements, 
or hereditaments, as such pci'son might lawfully convey, 
but shall not pass or bar the residue of said right or estate 
purporting to be conveyed or assured ; nor shall the alien- 
ation of any particular estate on which any remainder may 
depend, whether such alienation be by deed or will ; nor 
shall the union of such particular estate with the inheritance 
by purchase or by descent, so operate as to defeat, impair, 
or in any wise to affect such remainder. 

(o.) Sec. 15 Be it farther enacted. That every estate 
in lands which shall hereafter be granted, convej^ed or de- 
vised to one, althouo:h other words heretofore neccssarv at 
common law to transfer an estate in fee simple be not added^ 



Act Concerxing Conveyances. — § 3; p. 9 

shall be deemed a fee simple, if a less estate be Dot limited 
by express words, or do not appear (o have been granted, 
conveyed or devised by construction, or operation of law. 

(p.) Sec. 16. Be it further etf acted, That the follow- 
ing form or purport of a release, or the said form iu sub- 
stance, shall, to all intents and purposes, be valid and ef- 
fectual to convey from one person to another the fee sim- 
ple of an3^ land or real estate, if the same be executed in 
the presence of and subscribed by two or more credible 
witnesses : 

The Republic of Texas — 

Know all men by these presents, that I, , of the 

in the Republic aforesaid, in consideration of 



dollars and cents, to me paid by , of , have 

granted, bargained, sold and released, and by these presents 

do grant, bargain, sell and release unto the said all 

that (here describe the premises), together with all and sin- 
gular the rights, members, hereditaments and appurtenances 
to the same belonging, or in any wise incident or apper- 
taining, to have and to hold, all and singular, the premises 
above mentioned, unto the said , his heirs and as- 
signs forever; and I do hereby bind myself, my heirs, exec- 
utors and administrators to warrant and forever defend all 

and singular the said premises, unto the said , his 

heirs and assigns, against every person. whomsoever, law- 
fully claiming or to claim the same, or any part thereof. 

Witness my hand, and seal this day of in 

the year of . 

Signed, sealed and delivered in presence of . [l. s.] 

Provided, that no person shall be obliged to insert the 
clause of warranty, or be restrained from inserting any 
clause or clauses in conveyances hereafter to be made, that 
may be deemed proper and advisable by ihe purchaser and 
seller; and that other forms not contravening the laws erf : 
the land shall not be invalidated. - - 
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(q.) Sec. 17, Be it further enacted, That all convey- 
ances by commissioners, sheriffs, or other officers legally 
authorized to sell lind, hereafter to be made, for lands Fold 
in virtue of any decree, or judgment of any court within 
this Republic, shall be, and they are hereby declared to be 
good and effectual for passmg the absolute title to such lands 
to the purchasers thereof ; and all persons claiming under 
them, any law to the contrary notwithstanding, saving to 
the Republic ; and to all and every person or persons, 
bodies politic and corporate, their respective heirs and suc- 
cessors, other than the parties to such conveyances, decrees 
or judgments, and those claiming under them, all such 
right, title, interest and demand, they, every or any of them, 
would have had in case this ant had not been made. 

(r.) Sec. 18. Be it further enacted, That an estate of 
freehold or inheritance may be made, to commence, in fu^ 
lure, by deed, in like manner as by will. 

Approved February 5, 1840. — (pp. 153-158.) 

i 4. It is to be borne Id mind that sections 14 and 15 of the **Act 
concerning conveyances" are applicable to all deeds con veving land, 
and should never be lost sight of when a conveyance is to be pre- 
pared. 

(a.) Section 14 precludes a grantor who has not a fee simple title 
from passing b}^ deed a greater title than he has. 

(J).) Section 15 causes the holder of a fee simple title, when he 
conveys, to convey the same, if a less estate be not limited by ex- 
press words or by operation of law. 

(c.) Section 3, which, though omitted in the digests, has never 
been repealed, by provid'ng "that in no case shall livery of seizin, 
or placing the purchaser in possession, be necc ssary to pass any free- 
hohl estate in hinds," appears to do wwny with the common law as 
to champerty and maintenance touching freehold estates. 

{d.) Land in adverse possession may be conveyed by a party out of pos- 
session. — Carder v. McDernetf, 12 Texas, 546. 

• •(^•) Quei-e. Whether the English law in respect to champerty and 

• waiutenance is in force in this State? If it were, the fact tliat phiintiff 
*«i3ad parted with his title or claim, under a cliampertous contract, to a 
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third person, for whose benefit the suit was alleged to be prosecuted, 
"would not defeat a recovery. — McMuUen v. Guset, 6 Texas, 275. 

(/.) The principles of the common law are not contravened by the 
purchase of the whole interest of another in a contract, secnrity, or other 
property, although the same may be in litigation, provided the purchaser 
does not uudeitake to pay costs or make advances beyond what is neces- 
sary to support the exclusive interest which he has acquired. Such pur* 
chase is not obnoxious to the impntation of either champerty or mainte- 
nance. — fVhite V. Gaifs Exra.j 1 Texas, 3d4. 

(g.) All contingent and executory interests are assignable in equity, 
and will be enforced if made for a valuable ccmsideration; and all contin- 
gent estates of inheritance, as well as springing and executory uses and 
possibilities coupled with an interest, where the x>ei*8on to take is certair, 
are tiansmissible by descent, and devisable and assignable. — JNwhwio v. 
Davis, 7 Texas, 26. 

OF PAROL SALES OF LAND. 

$ 5. Notwitlistanding the express provi^ons of the foregoing 
Acts, it is well settled that title by purchase to real estate may be 
acquired without any written contract or conveyance whatever, under 
t]iie circumstances set forth iu the cases cited below, 

{a.) For the special circumstances under which a parol sale of 
laud was enforced, see Castlemau v. Sherry, 42 Texas, 28. 

(6.) A parol agreement for the sale of land before the issuance of par- 
ent, where possession was delivered, and vendor^s heirs afterwards obtained 
patent and possession, held good. — Hoicc's heirs v. EogerSf 32 Texas, 218. 

(c.) An agreement to divide or partition lands is not within the statute 
of frauds, and need not be in writing. — Smock v. Tandy, 28 Texas, 130. 

(rf.) A parol assignment of a title bond for land, upon a full and vnlua- 
ble consideration, entitles the assignee to institu*e and maintVin an equit- 
able action in his own name; and the statute of frauds cannot be inter- 
posed to defeat the lecovery of such assignee. — Bullion v. Camphelly 27 
Texas, 653. 

{Query: Is this law f Besides, is not the phrase ''a parol assign- 
menV a solecism ? — Ed.] 

(e.) A vendor, by a parol sale of land, who puts the purchaser in pos- 
session, if he takes advantage of the statute of frauds, must pay fur im- 
provements — ThoHvenin v. Leoj 26 Texas, 612. [f — Ed.] 

(/.) A party in possession of land under a parol agreement for its sale 
•who has paid nearly all the purchase money ai.d made improvements, heltl 
to be entitled to a specific performance. — Xcaiherly v. Biplcy^ 21 Texas, 434. 
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{g.) Verl»al sales of land were valid before the passtan^o of the Act ot 
184U; and a verbal 8ale by tbe Vfi^e^ with 'be consent of tbe husband, was 
talid under the laws in force prior to 1840. — Monroe v. iS«iroy, tW Texas, 34t^. 

(/t.) A parol partition of land by a married woman or a miujr bavin;:; 
an interest therein, held good as against a iiurchaser. — Stuart v. Baker, 17 
Texas, 417. 

(i.) A parol sale of land, where the purchase money is paid by the 
vendee in possession, will be enforced. — Oiienhouse v. Burleson, 11 Texas, 87. 

(;'.) Provions to the pas8a';e of the statute of frauds of January 18, 1840, 
a parol sale of lands, accompanied by possession, passed a title as valid and 
legal as a written conveyance.— firj«co« v. Bronaugh, 1 Texas, ;J26. 

(k.) By the laws of Spain, parol evidence is admissible to establish the 
alienation or acquisition of immovable property. — Scott v. Maynard, Dal- 
lam, 548. 

(I.) A verbal sale of land, in 1831), accompanied by possession on the 
part of the vendee, was valid. — Id. 

(m.) A verbal sale of wild and nnoccu]>iod lands in Texas, in 1834, 
might be a good and valid sale, notwithstanding that no actual delivery 
of possessiou either accompanied or followed the sale. — Wdder wllunt, 34 
Texas, 44. 

(«.) A vendee in possossion under a parol contract for the sale of land 
entitled to a decree for specific i>erfurmance. — Reynolds v. Johnson, 13 Texas, 
214. . 

(0.) A parol gift of lands, followed by possession and large expenditure 
in iniprovemeutti— not mere permissive occupation — is sutticient. — Murphy 
V. Stcll, 43 Texas, 124. 



OF NOTICE. 

§ 6. Tbe title to land is efftctnally transmitted by signing, sealing 
and delivering the deed. That is sufficient as between the parties 
and all ha\ing actual notice. The object of registration is to give 
constructive notice — *^6uch notice as, though it be not actual, is suf- 
licient in law." (Bouviei's Law Dictionary, ^'Notice.") $ 3, 1, ni. 

(a ) To pass the mere legal title, it is not necessary that the conveyance 
should be recorded. The title is « ttVctually transmitted bj signing and 
delivering the deed. The record is to protect creditors and subsequent 
purchasers. (P. D., 6C0, Art. 3S7G, notes 907, 908 aud 909.)— i'or/ia v. Eilh 
30 Texas, 529. 

(&.) Actual notice is when the party has knowledge of the fact. — ffaw- 
ley V. Bullock, 29 Texas, 216. 

(c.) Constructive notice is brought home to the party by the reftistra- 
tion of the title papers, ©r when he is put upon inquiry by any circum- 
stances which, by the exercise of ordinary diligence and judgment, would 
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lead to a knowledge of the tact; such circumstances make it the duty of 
the party to make inqniries. (P. D., 864, Art. 4983 note 1092.) Possession, 
in persoa or by agent, is a sufficient circumstance. — Id. 

(d.) The recording of instruments not reqniiol, or affirmatively per- 
mitted, by law to be recorded, is not notice. — Burnham v. Chandler , 15 
Texas, 441. 

WHAT WRITTEN INSTRUMENTS ARE REGISTRABLE. 

$ 7. The law in force in Texas requires or affirmatiYely permits 
tlie written instniments hereinafter named, iu order that they should 
have effect as constructive notice (where not already records), to be 
executed, acknowledged or proved, certified under an official seal, 
and deposited ij the clerk's office of the county court of the proper 
county to be recorded. 

The instruments referred to are, conveyances, or deeds of the fee 
simple title, or of any less estate of land ; covenants to make title, 
or title bonds for land ; leases (when for more than a year) of lauds, 
tenements or hereditaments; Jigreenients affecting the title to, or use 
of, laud; deeds of trust of laud ; mortgages of land ; judgments and 
decrees of partition of land, or by which the title- to land has been 
lecovered ; judgments, when to operate as liens upon land; wills 
disposing of, incumbering, or iu any manner rendering necessary the 
disposal of land; marriage licenses and the returns thereon; mar- 
riage contracts, whether embracing land or personal property or 
both ; schedules of the separate i)roperty ©f married women ; powers 
of attorney, when intended to have effect as constructive notice; 
"deeds respecting the title of personal chattels; deeds of trust and 
mortgages of personal property; aud certain named official bonds. 

The ear-marks and brands of live stock (fac similes and descrip- 
tions), copies of deeds, etc., the originals of which remain iu the 
public archives, duly certified by the proper officer, of all titles re- 
corded in the General Land Office, and of all titles issued by the 
Commissioner of that office, ^hen attested by its seal, are also ad- 
missible of jecord. 
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OF CONVEYANCES OR DEEDS OF LAND IN 

GENERAL. 

WHAT ARE AND WHAT ARE NOT ABSOLUTE DEEDS OF LAND. 

J 8. The statute of frauds ($ 2), which requires deeds to be signed, 
the Act concerning conveyances (J 3), which requires them to be 
sealed and d^Jivered, and the ''Act to adopt t)ie common law of 
Enghuid/' etc. ((jf January 20, 1840, p. 3 ; P. D., 254, Art. 978), which 
repealed all lawA in force prior to September 1, 1836, except a few 
clearly indicated, must be construed together, as they took eflTect on 
the same day— March 16, 1840. (See ''An Act fixing the time," etc., 
of January 16,' 1840, 6, which took effect from its passage. P. D., 
753, Art. 4576.) 

(a.) By these Acts, the common law as to conveyancing, as modi- 
fied by the Act concerning conveyances ($ 3), becanje tlie law of 
conveyancing in Texap. Indeed, as the Mexican laws as to convey- 
ancing were repealed on March 16, 1840, no other than the common 
law mode, as modified by tlie Act referred to and the later Acts 
touching the conveyance of the separate property of married wo- 
men,* has since been possible. 

(6.) The form of conveyance given in section 16 of the Act con- 
cerning conveyances ($ 3), is a common law form. The language of 
the closing part of that section — that no person shall ** be restrained 
from inserting any clause or clauses in conveyances hereafter to be 
made that may be deemed proper and advisable by the purchaser 
and seller" — shows that the common law forms of conveyancing 
were intended to be introduced in the amplest manner. So were the 
common law rules of construction. 

(c.) A conveyance or deed of land signifies an absolute convey- 
ance of the fee simple, or of some specified less estate, as distin- 
guished from a mere incumbrance, such as a mortgage 3 or an equit- 
able title, such as a title bond. 

(d,) A written instrument which, while it embodies tlie words of 
an absolute conveyance, proceeds to retain a lien for unpaid pur- 



*See * * An Act prescribing the mode in which married persons may dispose of their 
separate property," of February 3, 1841, 144; and ' *An Act defining the mode of con- 
veying proi)erty in which the wife has an interest," of April 30, 1846, p. 150; P. D., 
2G1, Art. 2003. 
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ehase money, or any executory contract sliowiug tliat it is not final, 
is not an absolute deed. It is less. A deed absolute en its face may 
bo proTen to be only a mortgage, and any contemporaneous contracts 
in writing between the ijarties may be regarded as one transaction, 
and competent proof may be made to determine and fix its real char- 
acter; though, in the absence of fraud or mistake, parol declarations 
varying or contradicting a written contract are inadmissible. 

In all cases where a deed is attacked, an aflidavit must be made 
in order to lay the foundation for ]iroof. (P. D., 148, Art. 228 ^ 605, 
Art. 37J6; and 354, Arts. 1442, 1443.) 

(e.) That a deed absolute on its face may be controlled by parol evi- 
dtioce showing that it was intended as a murtgiige, has loug been settled in 
this Statd. — Gibbs v. Pen'y^ 43 Texas, 560. 

(/.) In the absence of fraud or mistake, it is not admissible to admit 
parol declarations varying or contradicting a wiitten coutract. — Donley v. 
Bttshj 44 Texas, 1. 

{g,) A deed from a father to some of his children to whom he is in- 
debted, and from them to others to whom there is nouo, may be considered 
as one transaction, and, to the extent of the second transfer, a deed of gift. 
Hughes v. Roper, 42 Texas, 116. 

(fc.) Deeds executed in contemplation of death, and forming a part of 
a testamentary disposition, will be construed as part of such will. — Wood- 
all V. nudd, 41 Texas, 375. 

(i.) An instrument purporting to convey land, which upon its face dis- 
closes that it was intended as a security that the title should be made to 
another tract and as an inrlemnity against a lien on such other tract, is a 
mortgage, though it may recite that upon failure to discharge the lien the 
instrument shall '^ remain in force and virtne as a deed." — Bcale v. Ryan, 
4© Texas, 399. 

(j.) A deed absolute on its face may be shown to have been intended to 
operate a»a conveyance in trust, etc. — Beeves v. Bass, 39 Texas, 618. 

(fc.) A contract, though absolute on its face, for a part of land to be 
located, etc , is net a deed, but is an executory contract. — Bell v. Wan'en, 
39 Texas, 106. 

[1.) When a deed retains a lien on land sold to secure the payment of 
purchase money, it does not invest the vendee with absolute tiile,nor with 
the right of possession as against the vendor, until tbe purchase money 
be actually paid ; and, until then, the vendee cannet maintain suit against 
the vendor for possession. — Caldwell v. Frmim, 32 Texas, 310. 

(m.) Under our system of jurisprudence, the vendor, in such case, oceu- 
pies the double attitude of veudor and mortgagee until the payment of 
the piirchase money. — Id, 

(a.) In this State, a perfeet title is the union of both the legal and 
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oqnitiible titlo^ which may be accom]>]iHhcd in our courts in any prox)er 
€086, if the necessary parties are brought in. — Id, 

(o.) Where a deed of conveyance, a mortgaije to secure the purchase 
money, and a x»o\ver of attorney to locate and sell a tract of land were all 
given about the same time, and were between the same parties, the three 
instruments will be cous»trued as one contract. — JCpjnugei' v. McGreal, 31 
Texas, 147. 

{p.) When a deed and anoiher contract were executed in reference to 
real estate on the same day, they aro to be construed together, in order to 
determine whether the transaction was a conditional sale or a mortgage. — 
Huffier V. Womacky 30 Texas, 332. 

{q ) If the contract be originally z mortgage, it rcmaius a mortgage. — 
Id. 

(r.) Conditional sales allowable, if such be the intention of the i»ar- 
ties. — Id, 

(ft.) The legal title remains in the mortgagee when he is the vendor of 
land. — Baker v. Chpper^ 2G Texas, 629. 

(t.) The doctrin*^ that a deed absolute on its face may be proved by 
parol evidence to be intemled as security for a debt, and therefore a mort- 
gage, is well settled. — Mann v. Falcon, 25 Texas, 261. 

(w.) The payment of the purchase money is the essential constituent of 
title to real estate. — Mobertson v. Paul, 16 Texas, 472. 

(v.) Repeated decisions of thi« c mrt have held that a mortgage is but a 
security, and thai- the title renmins in the mortga;;or, subject to be di- 
vested by the foreclosure of the mortgage. In this resjK^ct the deed of 
trust does not differ from a mortgage. — Wright v. Ilcudersan, 12 Texas, 43. 

(w.) It is a familiar i)rinciple that two or more writings executed con- 
temporaneously, between the same parties and in reference to the same 
subject matter, must be deemed oiu) instrument and as forming but the 
same contract. — Dnnlap v. JVriglit^ 11 Texas, 507. 

(x) A deed absolute on its face will be valid and effectual as a mort- 
gage, as between the parties, if it was intended by them to be merely a 
security lor a debt.— Car/cr v. Carter, 5 Texas, 93; iStcpfwns v. Sherrod, 6 
Texas, 294. 

(y.) If the circumstances show that a deed was given as security for 
the payment of money, it will be treated as a mortgage, no matter what 
the terms may be in which it is written. — Stamjyer v. Johnson^ 3 Texas, 1. 
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OF THE REQUISITES OF A CONVEYANCE OR 
DEED PASSING THE ABSOLUTE TITLE TO LAND 
FROM ONE TO ANOTHER, WHERE THE LAND IS 
NOT A HOMESTEAD OR THE PROPERTY OF A 
MARRIED WOMAN. 

PKELIMINARr REMARKS APPLICABLE TO ALL DEEDS, AND 

especially to ABSOLUTE DEEDS. 

$ 9. {a.) By the conimon law, a conveyance or deed, "in its 
more confined sense, signiOes a writing by which lands, tenements 
nnd hereditaments nre conveyed, which writing is sealed and deliv- 
ered." (Bouvier's Law Dictionjirj', ^^Deadj^^ 380.) I. It mast he 
wiitten or printed on parchment or paper. (2 Litt., 229, a^ 2 Bl, 
Com., 297.) Our statutes (see $ 2, a) require it to be " in writing and 
signed " in order that it may be aeti^nahle, and (see $ 3, a) in order 
that the estate should pass, that it be conveyed "by writing, sealed 
and delivered,''^ 

{b ) That the deed should be legible, is apparent by analogy from 
the language of the court in Vance v. Hague, 35 Texas, 4;i2, and from 
the ruling in Wooteu v. Duolap, 20 Texas, 183. 

(c.) It may be here remarked tliat deeds, and, indeed, all title 
papers to land, should be as indestructible in every respect as possi- 
ble. They should be made out on printed blanks, or else wholly 
written, on parchment paper of "cap!" size, so as to be conveniently 
transmissible by mail, and to go into ordiuciry files of papers in 
court. That species of paper is preferable to parchment itself. It 
does not shrink and become as hard as horn, as parchment does, 
when exposed to great heat. It is not so tempting to destructive iu- 
«ects, aud^s slower in decaying from all natural causes. Besides, it 
can be bent repeatedly in every direction, like a bank note, without 
breaking, when good cap paper, under the same circumstances, 
would fall to pieces. 

(d.) The ink used in conveyancing should be banker's ink, or 
good ordinary ink in which India (not sepia) ink is thoroughly mixed. 
Such ink cannot be taken out without visibly injuring tlie paper (as 
ordinary ink can) by any chemical agency-, 

(«,) The .deed poll, as it is termed by the common law, (which is 

a deed made by one party only, and is not indented, but polled or 

shaved quite even, and for tljis reason is called a deed poll) or. single 
XC 2 
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deed of bargain and sale of land, is tho fonn of conveyance given in 
tlie Act concerning conveyances ($ 3, p), and is the form of convey- 
ance almost universally in use in this State. The statutory formy 
erroneously termed in tbe Act a ^*form or purport of a release '^ 
(which it is not^ a release being a totally difiEereot instrument), is 
well adapted to the use of the vendor only who ma}* wish to convey 
with the least possible future responsibility, especially as by adding 
the words " by, through or under me" he can convert the warranty 
clause from a covenant of general to a covenant of special warranty,, 
and at the same time can omit to insert an^ of the common or special 
covenants herein mentioned and indicated. 

(/.) As tho purchaser, on the other hand^ uatnmlly seeks tobe 
as fully protected as [possible, before a sale of land can be consum- 
mated by the execution and delivery of a deed, the parties contract- 
ing have to agree as to what recitals and covenants are to be incor- 
porated in the deed. It is always the safer practice that a distinct 
agreement or memorandum of agreement, signed, sealed and wit- 
nessed, accompanied by the tille papers, or where they cannot bo 
had,.that an abstract of title from the county records, should bo 
placed in the hands of the conveyancer for his guidance in the pre- 
paration of the deed. 

ig,) At common law all title deeds pass with the land. The pur- 
chaser of an entire tract is in general entitled to receive from the 
vendor such title papers to the land as ho has or can control when 
the sale is consummated. 

(h.) As original deeds are better evidence than cerlified copies 
made from the record, it is no small inducement to purchasers of 
real estate* that they get with the land a complete chain of original 
deeds/.oc at least such. as can be had, together with cei titled copies 
of such as may have been delivered to some prior ])urchaser of a 
])art of the tract^.or ma^' be on file in a pending suit, or may have 
been casually lost or destroyed. 

(i). Such being the case, where a deed has to be sent b^' mail or 
otherwise* to another county to be recorded, it is the safer practice 
to have it executed at least in duplicate, for then, in the event of its 
loss,, and especially if in the raeanrime the vendor should die, no 
litUe trouble and no small expense would be avoided. 

(J.) Where land is bouglit witka view to a subdivision and resale 
it is to the interest of the purchaser to obtain his deed in such num- 
bers (in duplicate, triplicate, quadruplicate, etc., for example,) as 
would enable him to deliver an original to each sub- purchaser. 
Originals ia duplicate, etc.^ need cost DO more than certitied copies, 
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and are far more desirable — being only impeachable on oath, and 
if impeached being more easily provable. (See $ 8, d, and $ 11. b.) 
They are invaluable in case the county records are destroyed by fire. 

WHAT AN ABSOLUTE DEED FOR LAND, MAY CONTAIN, CON- 
SIDERED SERIATIM. 

$ 10. (a.) Without losing sight of the peculiar provisions of the 
Act concerning conveyances, of which section 3 repeals the com- 
mon law as to 'Mivery of seizin, or the placing the purchaser in 
possession,'' section 14 causes tlie less estate to pass when thegrantqr 
does not own the greater, section 15 causes the fee simple when 
owned by the grantor to pass by the deed ^Mf a less estate be not 
limited by express words" (or b}' law), and section 18 declaring that 
** an estate of freehold or iuheritance may be made to commence in 
futuro by deed in like manner as by will," it is to be noted that when 
** deemed proper and advisable by the purchaser and seller" a care- 
fully drawn deed poll of bargain and sale of land may be framed to 
begin in the following terms, and ma}* be made to contain clauses 
embodying any or all of the covenants hereinafter given and sug- 
gested : 
• ♦ 

The State of Texas, County of . 

KnoT all men by these presents that I, , of the State and 

county above written, in consideration of the sum of dol- 
lars ($ ) to me actually in band paid, the receipt of which is> 

hereby acknowledged, by , of the county of in tile- 
State of , have granted, bargained, sold and conveyed, and by 

these presents do grant, bargain, sell, convey and* confirm unto said 

^ all that certain tract or parcel of land situate in the county 

of — ^ and State of Texas, which is described as follows : — 

(c.) As a deed must be made by a grantor or grantoi*s and to a 
grantee or grantees (see infra, d), when it is drawn in the best pos- 
sible manner it gives what can most conveniently identify themr— 
their entire names, their residences and their occupations. (See 
infra, k.) 

It is not indispensable that more than the initial or initials, such as 
a party ordinarily uses in signing letters, etc., followed by the sur- 
name, should be inserted, though it is preferable that the full names, 
residences and occupations of the parties should be given, and that 
the grantor should sign his full name, and not merely a part thereof.. 

(d.) In McCown v. Wheeler, 20 Texas, 372, the court decided that a 
deed left blank as to the name of the grantee and filled up after the ac- 
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knowledgraent, whilst it wonld not operate as a deed, would be admis- 
sible in evidence of a contract of sale, and wonld take the case ont of the 
statute of frauds in an action for specific performance — ^the ruling is ap- 
proved.—lTwcr v. EioCj 33 Texas, 156.[?— Ed.] 

(«.) It is no objection to the recovery of possession of a deed belong- 
ing to the plaintiff and unlawfully detained by the defendant, that such 
deed is executed with a blank for the name of the grantee. — MeCawn v. 
fVheel^, 20 Texas, 372. 

(/') Where a deed has been made by a party having the lawful au- 
thority to sell, the use by such person of a name different from that by 
which the parly is usually known will not vitiate the title. — Cordier v. 
Cage, 44 Texas, 532. [But f— Ed.] 

(^.) The mistake of a name in one part of a document corrected by 
the context. — Clay v. Holhert, 14 Texas, 189. 

(ft.) Where one, purporting to act as the attorney for another, executes 
a deed in his own name, the deed will be sustained, if the person executing 
had authority to make a proper deed. — Rogers v. Frost, 14 Texas^ 267. 

[For a somewhat similar case, see Dantrey v. Knolle, 43 Texas, 450.] 

The following cases are also cited by way of analogy. — Ed. 

(i.) A party signing by the initials of his Christian name may t»e suetl 
in the same manner. — Cummings v. Bice, 9 Texas, 527. 

00 Where the petition was against U. S. CnmminjSB, and the citation 
was issued to and served upon Uriah Cummings, it was held that the vaii- 
ance between the petition and writ was immaterial. — Id, 

(k.) The middle name or initial is not kno^n in law, and will not be 
noticed, unless it shdhld be made to appear that it has been the occasion 
of a different person from the one designated being injured thereby. — 
McKay v. Speak, 8 Texas, 376. 

(Z.) Where the certificate of the officer identified the witness who 
proved the deed for registration as the person who signed it, the certifi- 
cate will be taken as prima facie true, although there be a discrepancy in 
the middle initial.-<P. D., Art. 4973, note 1084.)— Pa^e v. Arnim, 29 
'I'exas, 54. 

OF THE CONSIDERATION. 

5 11. (a.) In the above form of the beginning of an absolute deed 
of land, blanks are given to be filled by a recital of the consideration 
I)aid and of its receipt. 

If the consideration be not paid the title does not pass. The pay- 
ment of the consideration is made, in this State, an essential requisite. 
(See supra, i8&, and infra f, k, n.) 
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(5.) The coBsideratiou of a sealed covenant for the conveyance of land 
could only be denied by a aworn plea. — Vineyard v. Smith, 34 Texas, 454. 

(c.) Conveyances ef property in consideration of natural love and affec- 
tion cannot be sustained against the rightiS and interests of antecedent 
creditors. CKaymoud v. Cook, 31 Texas, 375. j — Moreland v. Atchison, 34 
Texas, 351. 

(d.) Where a note was given in part for land and in part for other 
considerations, the vendor's lien may be enforced for so much of it as was 
for land, provided the party claiming the lien can show precisely kow 
much of the consideration was for land. — Swain v. Cato, 34 Texas, 365. 

(jB.) A purchaser at a sheriff's sale, who is the judgment creditor, is not 
a bona fide purchaser for value. — Orme v. Boherts, 33 Texas, 768 ; Blanken- 
ship V. Douglas, 26 Texas, 225; Ayres v. Duprez, 27 Texas, 524. 

(/.) It is immaterial that the notes given for the purchase money have 
become barred by the statute of limitations ; without payment of the pui' 
chase money the vendees cannot obtain absolute title to the property as 
against the vendor. — Baker v. Banisey, 27 Texas, 52. 

See also, Lander v. Rounsaville, 12 Texas, 195. 

(g.) Where a title boTid for land purported lo be made in consideration 
of '^ one dollar," and the further consideration of ** kindness to me as a 
stranger," held doubtful whether the instrument expressed on its face a 
valuable consideration.— /)ai?i«, etc., v. Forrest, 26 Texas, 98. 

(A.) The law requiring a failure of consideration where pleaded to an 
instrument nnd^r seal, to be sworn to, stands unchanged. — Wimbish v. 
Kolt, 26 Texas, 673. 

As to how a deed may be avoided for undue influence, see Millican v. 
Millican, 24 Texas, 426. 

(i.) Where the consideration of the cancellation of a deed is the exe- 
cution of another, and the latter proves from any cause to be void, equity 
will regard the first deed as never having been cancelled. — Galhraith v. 
Templeton, 20 Texas, 45. 

{j. ) As to the efiect of a seal, see Short v. Price, 17 Texas, 397. 

(k.) The payment of the purchase money is the essential constituent of 
the title to real estate. — Robertson v. Paul, 16 Texas, 472. 

(I.) A plea which impeaches the consideration, either in whole or in 
part, of a note in writing under seal, is required by the statute (H. D., 
Art. 710, or P. D., Art. 228) to be supported by affidavit. — Williams v. 
Bailes, 9 Texas, 71 ; and C%) ton v. Pridgen, 8 Texas, 308. 

This IB a fortiori the case as to a deed duly sealed. — Ed. 

(m.) That a mere voluntary conveyance, or donation, of real estate will 
not be enforced, either at law or in equity, is too w«ll settled now to be 
questioned. — Carlin v. Hendricks, 35 Texas, 225. 
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(n ) Where the grantee fails to perforin, though a deed he made, the 
motive and inducement held to have failed. — GHhwn v. Fifer^ 21 Texa**, 260. 

80 in case of undue influence or mental weakness. — Id. See also Muek- 
clroy V. Bethany, 24 Texas. 426. 

(0.) Where the vendee of land under an executory contract refuses to 
go on, he forfeits so much of the purchase money as he has already paid, 
and the vendor may recover the laud.~£«fe« v. Bratcning, 11 Texas, 237. 

THE RECITALS. 

$ 12. (a.) The recitals of a deed are generally incorporated in 
the premises; by which terra is meant nil that part of a deed which 
precedes the habendum. In the recitals of the premises an abstract 
of the chain of title, tlie field notes, or any other definite description 
of the land conveyed— indeed, any and all facts touching the same ' 
upon which the parties may agree. For example, after the words 
'Sill that," may be inserted — '^ certain tract of lan^ situate in the 

county of , and State of Texas, patented to 

by patent No. — , recorded on pages of volume of the 

record books of the General Laud Office of the State of Texas, and 

also on pages of book of the record books of said county 

of ; which tract was conveyed by a deed containing covenants 

of good title and of the right to convey free frera all incumbrances 

and of general warranty, by the patentee thereof unto , 

the grantor hereof, and which deed is of record on pages — of book 
of the record books of said county ; a more particular descrip- 
tion of which tract is as follows:" (Here insert the field notes or 
such other description as may enable the land conveyed to be iden- 
tified with certainty.) 

[For names of trees in old titles, see Texas Digest, 585.— Ed.J 

(h.) A mistake in the calls in a patent correctable by other calls. — Ber- 
nard v. Goody 44 Texas, 638. [So with a mistake in the calls of a deed. — 
Ed.] 

(c.) Kecitals bind both parties to, and parties claiming under, deeds. — 
FUJc V. Flores, 43 Texas, 340. 

(d) So with recitals in a land certificate. — McPhail v. BurriSy 42 Texas* 
142. 

(e.) Any deed duly recorded is notice to all the world of whatever it 
containSf and no one can claim adversely to such deed as an innocent pur- 
chaser. — Vaughan v. Greer, 38 Texas, 530. 

(/.) Eecitals in the quit- claim deed of a remote vendor not evidence of 
a prior unregistered conveyance.— G^raAam v. HawJdns, 38 Texas, 628. 
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(flr.) Restrictive words in the Inttpr pjirt of n deed control the grant. 
See tliis czise for illustration. — Cromwell v. Hollidayy 34 Texas, 463. [This 
■ca.se is cited to show that the recitals may be controlled by restrictive 
words inserted later. — Ed.] 

(h.) A recital in a title bond of the pjiyment of a certain consideration 
is not conclusive, bnt, at most, o\\\y pritna facie evidence either of the tnie 
amonnt of the consideration, or of the fact that it was paid. Notwith- 
Atauding th's recitals in a deed or a title bond, the consideration may be 
inquired into, and the facts with reference to ii proved by parol eridence. 
Eborn v. Cannony 32 Texas, 231. [See P. D,, 14S Art. 223.— Ed.] 

(i.) Parties and privies are bound by the recitals in their deeds and 
patents. — Kimbro v. Hamilton^ 28 Texas, 5(501, 

(j.) Recitals in a sherifiTs deed are only matter of inducement and can- 
not Aflect a stranger whose land the sheriff may have improperly attempted 
to sell. — Leland v. Wihorij 34 Texas, 79. 

(k.) It is an elementary rule, which needs no illustration, that the re- 
citals in a contract for the sale of land are conclusive against the vendor 
and his privies o^ the payment of the purchase money admitted thereby. 
This rule applies to such contracts whether under seal or not. — Martin v. 
Weymauy 26 Texas, 400. 

(I.) Parol evidence may be adduced to explain or corre<?t misdcscrip- 
iion in a deed. — Hnghcs v. Scanlan, 25 Texas, 162. 

(m.) If the recitals in the chain of title under which the purchaser 
holds show that the purchase money has not been paid to the prior ven- 
dor, he will be held to have had notice of such prior vendor's liyn. — Mo- 
Alpine V. Burnttty 23 Texas, 649. 

(w.) The recital of the payment of t!ie purchase money in the deed of 
tile subsequent vendee is not evidence against the prior purchaser. — Wat- 
kins V. Edwards^ 23 Texas, 145. 

(o.) It is well settled that where land is sold by metes and bounds, the 
recital of the number of acres is mere matter of descri[)tion, and is not 
supposed to influence the contract of the parties; inasmuch as men may 
'easily err in tlieir estimate of the number of acres within certain lines, but 
cannot en* as to where marks, or monuments, or natural objects are on the 
earth's surface. — Dalton v. Snstj 22 Texas, 133. 

(p.) An act of sale of land, by power of attorney in Lonisiana, is not 
evidence of the execution of the i)Ower, although the exhibition of the 
power be recited in the r«KJord, more especially when the power purported 
to have been executed in a foreijjn country. — Watrou8 y.McGrew^ 16 Texas, 

506. 

(q.) It is not necessary that an administrator's deed should recite the 
proceeilings or decree at length ; nor is such a recital evidence of the facts 
recited, except between the parties and their privies. The judgment or 
decree authorizing the conveyance must be produced. — Joncav, Taylor, 7 
Texas, 249. 
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(r.) '^A recital of one deed in another binds tbo pftrties and those %vho 
claim nnder th-m by matters siibseqaent/^ — Hardy v. DeLeoni 5 Texas, 212. 

(«.) Where the description given in a deed of land intended to be con- 
veyed includes several particulars, all of which are necessary to the iden- 
tification of tbe land conveyed, no land passes by the deed except such as 
is consistent with every particular of the description. — Cromujell v. Holli" 
day, 34 Texas, 4G3. 

(t) Where a ji^aut Ccilled for a mnp as part of the description, the map 
is admissible in evidence to sustain the grant. — Welder v. Carroll, 29 Texas,. 

(a.) Patent not void on account of repngnant call if the identity of the 
laud can be ascertained from the language used. — Jd. [So, from analogy^ 
with a deed. — Ed. J 

(r.) A deed for a certain number of acres of land, to be taken out of a 
large tract, which describes the laud sold as commencing at the beginning 
corner of the original tract, and to be taken in a square if it will admit of 
it, leaves it uncertain, from its terms, in what form the laud is to be taken,, 
and is void for uncertainty in the doscri])tion, unless it be aided by matter 
extriusic to itself.— .JTo/fbrd v. McKenna, 23 Texas, 36. 

(m7.) a grant by the owner of a certain number of acres in a particular 
tract will authorize the grantee to locate it in any part of the tract, be- 
cause the conveyance must be held to pass some interest, if such eflect can 
be given it consistently with the rules of law; and if uncertain or ambigu- 
ous, it must be construed most strongly against the grsintor. — Id, 

{x,) In a contract between individuals, if a latent ambiguity exist in 
the description of the land, parol evidence may be resorted to lo explain it 
and give eft'cct to the intention of the parties — Id, 

(y.) But these principles are not applicable to conveyances made by 
the assessor, and parol evidence is not admissible to explain a latent am- 
biguity in such a conveyance, or to locate the land. If the description of 
the officer be so uncertain and incomplete as to require the aid of extrinsic 
evidence, his deed is void. — Id, 

(z.) Where conflicting and contradictory calls are found in a deed, the 
most material and certain call must jyevail; but where the.re is discrep- 
ancy, there is no occasion for coustrnctiou. — Bass v. Miichel}, 22 Texas, 285. 

(aa.) An error in matter of description in a deed, causing a latent am- 
biguitj'', may be corrected by parol proof. — Early v, Stenn'ttt, 18 Texas, 113. 

{hh,) The calls of a grant can be establislied by the aid of extiinsic evi- 
dence. — Williamson v Simpson, 16 Texas, 4 J3L 

(cc.) Where the description in a conveyance is sufficient to render the 
laud capable of being ascertained and identified, it Is sufficient. — Iie)r'y v. 
Wri(jh% 14 Texas, 270. 

(dd.) The falsity of a part of the description does not vitiate the deed, 
w^hen, from the whole, the land conveyed may be certainly ascertained. — 
Id, 
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(ee.) A call for a corner between two proprietors as a beginning corner 
is good, ttltbongh snch corner may not bavo been establisbed, provided tlie 
titles of tbe two proprietors fnrnisb tbe data fur its establisbmeiit. — Id. 

(ff.) Wbere tbe description in a deed called to commence at David 
Strickland's southwest corner and run west, etc., and it was proved tliat tbe 
land to tbe last tbree calls began at David Strickland's southtast corner 
and ran west witb David Strickland's line, it was beld tbat tbe land was 
sufficiently identified. — Smith v. Chatham^ 14 Texas, 3,i2. 

(^<jf.) Where tbe body of the land is snfflciently described to identify it 
beyond doubt, and to control with sufficient certainty erroneous x)artiuular 
descriptions, the latter may be rejected, to give etlect to th& former and 
uphold the deed. — Id, 

(/j/t.) The most material and certain' calls will control those which are 
less material and certain. A call lor a natural object, as a river, a known 
stream, a spring, or even a marked tree, will contnd both course and dis- 
tance ; although there are nmny cases where the gourse and distance will 
control natural marks and boundaries, as where it is apparent on the face 
of tbe grant that these *vere inserted by mistake, or were laid down by 
conjecture; and so of a variety of cases which may be supposed. — Hubert 
V. Bartktty 9 Texas, 97. 

(ii,) Where tbe calls of a deed or other instrument are for natural or 
well known artificial objects, both course and distance, when inconsistent 
with such calls, must be disregarded. — Urquhart v. liurle^on, 6 Texas, G02' 

(JJ.) A conveyance of land is valid if it describes the land with sufficient 
certainty to enable the vendee to identify it by the aid of extiiusic evi- 
dence. — Conley v. Stanfield, 10 Texas, 54G. 

(fcfc.) Wbere the description of the laud in a deed is so indefinite that 
the land cannot be identified wi.h certainty, the dee<l is void; but where 
the objection was to a sheriff's deed, in an action by the debtor to recover 
the land, it was held to be a sufficient answer to the objection of vague- 
ness, that tbe description in the deed corresponded substantially with the 
<Iescription of the same land contained iu plaintifi^s petition. — Howard v. 
Korth, 5 Texas, 291. 

(II,) In tbe form given in tbe Act, tbe premises (i. e. tbe part of 
tbe deed tbat precedes the habendum) conclude witb tbe following 
words : 

''Together with, all and singular, tl»e rights, members, beredita- 
nients and appurtenances to tbe same belonging, or in an^' wise in- 
cident or appertaining." 

THE HABENDUM, ETC. 

$ 13. Next in order after tbe premises, in tbe statutory form, 
comes tbe habendum, which is usually joined witb the tenendum. 
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'^ To have and to hold all and shignlar the premises above men- 
tioned auto the said , hi« heirs and assigns forever." 

Though they ure not essential, because section 3 of the Act con- 
cerning; conveyances (J 3, c) dispenses with livery of seizin, and 
section Ui (^ 3, o) causes a deed to pass the fee simple title if the 
grantor has it (4 3, n)— *Mf a less estate be not limited by express 
words," etc., it is preferable that the^' slionld not be omitted, as 
they tend to show that the instrument in which they are incorpo- 
rated is meant to be a deed, and besides they would be approved by 
purchasers from common law States or countries. 

OF THE COVENANTS. 

H4. (a.) Next following the habendum and tenendum, as a matter of 
convenience preceding the warrant}' rather than succeeding it, ''any 
clause or clauses in conveyances hereafter to bo made, that may bo 
deemed proper and advisable by the purchaser and seller," which do 
not contravene the laws of the land, may be inserted. Forms of 
certain of these clauses or covenants — for the words "clause of war- 
ranty" in the beginning of the sentence (J 3, p^ clearly indicate that 
by ''clause or clauses" is meant covenant or covenants— are here 
given. 

(&.) As at common law not only any or all of the six common 
covenants, as the parties might agree, might be incorporated in a 
deed, but any other lawful covenants they might determine upon 
might also be incorporated. The language of the Act above cited 
($ 3, p), though awkward in so far as it stylos covenants "clauses", 
makes all such covenants, whether common or special, permissible. 

(e.) The common covenants referred to are as follows: 1. Tho 
covenant for Seizin. 2. The covenant for good right to convey. 3. 
The covenant ai^ainst incumbrances. 4. The covenant for qniet 
enjoyment. 5. The covenant for further assurance. And 6. The 
covenant of warranty (general or special). 

As these covenants have a judiciailly settled scope and construc- 
tion, an approved form of eacli in modern phraseology will be now 
given, together with a brief notice thereof. 

The covenant for seizin. 

(d.) A convenient form of this covenant is as follows: 

—"and the said (grantor) does hereby for himself, his heirs, execu- 
tors and administrators, covenant with the said (grantee), his heirs 
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and assigns, th«it he tlie said (griiptor) is now seized, to him and his 
heirs, of a good, sole, ubsohite and indefeasible estate of inheritance 
in fee simple of and in the tract of land hereby' bargained and sold/' 

This covenant is not now often used, being substituted by the cov- 
enant for good right to convey, or some special covenant, such as a 
covenant that the grantor has good title. 

The measure of damages in case it is broken is, in general, the 
consideration money, with legal interest thereon. (Rawle on Cove- 
nants for Title, 99, 100.) 

As, if broken at all it is broken as soon as it is made, it has been 
lield not to run with the land. {Id,, Ch. viii, :M0.) 

The covenant for a good right to convey, 

(e.) A form of this covenant is as follows : 

--" the said (grantor) now has in himself good righi, full power and 
absolute authority, to grant and release the said tract of land, with 
the appurtenances, unto the said (grantee), his heirs and assigus.'' 

The measure of damages for the breach of this covenant is the 
consideration money, with legal interest from the date of its pay- 
ment. (Rawle on Covenants for Title, 130.) 

As, if broken at all it is broken as soon as made, this covenau.t 
does not run with the land. {Id., Ch. viif, 340.) 

The covenant against incumbrances. 

(/.) A form of this covenant is as follows : 

— '* and the said (grantor) hereby covenants that the tract of land 
above described, and its appurtenances, are free and clear of all in- 
cumbrances of every sort and description done or suffered by him." 

The measure of damages for the breach of this covenant is, in case 
the estate is entirely defeated by an incumbrance, the consideration 
money, with interest from the date of its payment; and in case of a 
less injury by means of an incumbrance, the amount paid to exlin- 
^)ish the incumbrance. (Rawle on Covenants for Title, 164 and 
148, n.) 

The mere existence of an incumbrance, without more, will entitle 
the x>laintifr to but nominal damages. {Id., 148.) 

This covenant docs not run with the land. {Id., Ch. viii, 340.) 
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The covenant for quiet enjoyment. 

((/.) A form of this covenant is as follows : 

— "and tliat it shall be llRvful for the said (grantee), his heirs and 
assigns, from time to time and at all times hereafter, peaceably and 
quietly to eutej* upon, have, hold, occupy, possess and enjoy the said 
tract of laud, with its appurtenances, to and for his and their use 
and benefit, without any let, suit, trouble, denial, eviction, interrup- 
tion, claim or demand whatever, of, from or by him the said (grantor) 
or his heirs, or any other person or persons whomsoever." 

The measure of damages for breach of this covenant is, in case of 
an entire deprivation of the enjoyment of the land, etc., the conside- 
ration money with legal interest frotn the date of its payment ; and 
in case of a deprivation of the enjoyment of a part, the amount paid 
to relieve the same. (Rawle on Covenants for Title, 212.) 

This covenant runs with the land. {Id,, 199.) 

The covenant for further assurance, 

(/(.) A form of this covenant is slf follows: 

— " and also that he, the said (grantor), and his heirs, and all per- 
sons rightfully claiming any estate or interest in the said premises, 
etc., or any part thereof, under or in trust for hiu>, will from time to 
time and at all times hereafter, at the request and costs of the said 
(grantee), his appointees, heirs or assigns, make, do, acknowledge, 
enter into, execute and perfect, or cause or procure to be made, done^ 
acknowledged, entered into, executed and perfected, all such further 
acts, deeds, conveyances and assurances whatsoever, for the further, 
better, more perfectly or satisfactorily granting, releasing an 1 con- 
firming, or otherwise assuring the said hereditaments and premises, 
and every or any of the same, with their appurtenances, to the use 
and in the manner aforesaid, according to the true intent and mean- 
ing of these presents, as by said (grantee), his heirs, appointees or 
assigns, or his or their counsel in the law, shall be tendered to be 
done and executed." (Rawle on Covenants for Title, 203, 204.) 

This covenant is generally sued upon in equity where the common 
law rules as to measure of damages do not apply {M.^ 215), but when 
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sued upon nt l«iw, the rules as to daninges in case of breach of tlie 
coTCDaDt of seizin or against incumbrances are applicable. {Id", 
216.) 

Until a refusal to execute, it runs with the land. {Id.j 215.) 

The covenant of warranty, 

(i.) The form given ia the Act concerning conveyances, of Feb- 
ruary 5, 1840, 157, Sec. 15 (J 3, p), is that of a covenant of general 
warranty, and is cis follows : 

— '* and I do hereby bind myself, my heirs, cxecutoi*s and admiiia- 
trators, to warrant and forever defend all and singular the said prem- 
ises unto the said (grantee), his heirs and assigns, against any person 
whomsoever lawfully claiming or to claim the same, or any part 
tl J ereof." 

This can be converted into a form of special warranty by adding 
the words : *^ by, through, or under me." 

The measure of damfiges for breach of a covenant of warranty 
(whether general or special), is the consideration money with legal 
interest thereon, though where the use (or rent) of the land is equiv- 
alent to the use (or interest) of the money, and the third party evict- 
ing the vendee or his heirs by means of a superior title fsiils to re- 
cover damages, it is not perceived that interest would be recoverable. 
This covenant runs with the land. (Rawle on Covenants for Title, 
Ch. viii, 340.) 

(J.) Where a deed assumes to convey the land and not merely the title 
(such as it is) that the vendor has in it, and there is a general warranty, 
it will carry any after-purchased right or title that may be acquired hy 
the vendor. — Harrison v. Boring, 44 Texas, 255. 

Query as to this? Does not this decision extend the covenant of 
warranty so as to make it embrace what can only be within the 
scope of a covenant of further assurance — a covenant not made by 
the parties f — Ed. 

(fe.) To enable a vendee holding land under a conveyance with a gen- 
eral warranty, executed and delivered, to resist the payment of the pur- 
chase money, he must establish beyond doubt that the the title had failed, 
in wi^ole or in part, and that there was danger of eviction. — Johnson v. 
Leroy, 27 Texas, 21. 

Query as to this f See, infra, the citation of Tarpley v. Poage'^ 
Admr., 2 Texas, 130.— Ed. 
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{I.) A coyenant of general warranty is not limited or restrained in its 
operation by a succeeding covenant in the same deed to defend the title 
against all persons claiming throngh the patent or deed under which the 
vendor held the land. — Kowe v. Heath, 23 Texas, 614. 

(m.) Actnal eviction is not necessary to enable the warrantee to sue. — 
Peek V. Hensley, 20 Texas, 672. 

(ft.) In order to entitle to recover at all on the gronnd of eviction, he 
must have been evicted legnlly or Ity paramount title, which mubt be al 
iQged.— Flanagan v. Ward, 12 Texas, 209. 

(o ) An ailministrator cannot bind the estate by his warranty (Lynch 
Y. Baxter, 4 Texas, 431): but the estate cannot be permitted to derive any 
unj 1st or unconscientious advantage from his unanthorized fraudulent 
conduct. — Ahle v. ChavdleVf 12 Texas, 88. 

(p.) Where the warranties in a deed are equivalent to a covenant of 
seizin in the vendor, the vendee may, before eviction, prove the failure of 
the vendor's title as a valid defense to an action for the recovery of the 
purchase money. In such case the vendee cannot be compelled to wait 
until actual eviction, and then resort to an action on the covenants of the 
deed for redress, more especially when it appears that the vendor is insol- 
vent. — Tarpley v. Poag^s Admr.^ 2 Texas, 139. 

[Can one covenant be equivalent to another not made T — Ed.] 

• 

(q.) The provision at the close of section 1G of the Act conceroiDg 
conveyances (J .3, p) that "no person shall be obliged to insert the 
clause of warranty, or be restrained from inserting any clause or 
clanses in conveyances hereafter to be made that may be deemed 
proper and advisable by the purchaser ^nd seller } and that other 
forms, not contravening the laws of the land, shall not be invalida- 
ted," makes any lawful covenant or covenants, whether general or 
special, executed or executory, admissible as " clauses," if agreed 
upon by the parties. This provision permits the insertion of an end- 
less variety of covenants, too numerous to be specified, in addition 
to, or iu place of, any or all of the eommon covenants enumerated. 
By way of illustration, a few of such covenants are here mentioned: 

A covenant that the grantor has the fee simple title and actual 
possession. 

That he lias such title of record. 

That the land is free and clear from all taxes. 

That in case of the breach of any of the covenants in the deed, the 

measure of damages shall be dollars, as liquidated damages, 

and not as a penalty. 

That the vendee shall not have the light of action on any covenant 
in the deed unless he maintains continuous actual occupation of the 
land under said deed duly recorded, cultivating and paying all taxea 
thereon for five years. (See P. D., 7(37, Art. 4623.) 
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That tlio vendor only warrants such title as ho hat, and does not 
warrant further. 

(r.) If a vendor's lien is reserved, whether in the deed or by 
means of a mortgage or deed of trust, which will be construed to- 
gether with the deed as one contract, the deed, though absolute on 
its face, will not be regaided as pas^ng the title. 

This must not be lost sight of when a deed is to be prepared. 

OF THE DATE AND SIGNATURE. 

4 15- (a.) Next come the words: 

" Witness my hand aud seal, this day of , in the 

year . . Li-- s ]" 

(&.) A deed should always be dated. For convenience, ns it is 
often prepared in advance, blanks are left at the end to be filled with 
the date — as in the statutory form. They should be filled with the 
date when it is actually executed, written in words raiTrer than in 
figures (though figures are sufficient), because, when the date is so 
inserted, it is loss subject to error, as well as less liable to alteration. 

(c.) It is here to be observed of the three Acts (\vhich went con- 
temporaneously in force on ^larch 16, 1340)^ to-wit: the Statute of 
Frauds, the Act concerning conveyances and tlie Act to ad<»pt the 
common law, etc.. which regulates the construction of the two 
former, that the first alone in express words prescribes that the con- 
veyance, or " contract for the sale of land," shall not be actionable 
*Mf the same be not in writing and signed b^- the party to be charged 
therewith, or some person by him thereunto lawfully authorized" — 
that is to SJ13', by some one verbally authorized and who signs in his 
presence, or else by his attorney in fact; while the second, the ActJ 
concerning conveyances, also indicates, by the words "witness my 
/irtii^," and reiterates the indication by the use of the word ^^ sujixed'^ 
in the statutory form, that it must be sifjned. 

(d.) Although by a signature, strictly speaking, is meant the 
writing by a person his or her entire name at the foot of an instru- 
ment — not the surname alone, or the surname preceded by an initial 
or initials, or the contraction of his or her Christian name — it is the 
usage in Texas, as in most of the States of the Union, for a party 
executing a deed to sign the same as he or she ordinarily does when 
signing letters, checks^ or contracts of any sort, and such a signature 
is deemed in law to be sufficient. Notwithstanding that the middle 
name or initial is, at common law, no name, it is preferable, espc- 
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cijilly wliere the full name is written iu the body of a deed, that the 



full name should be signed. 



OF THE SEAL. 

i 10. (a.) According to the statutory form, next in order conies 
the sealing. The words* "witness my hand and ^6\i/," etc., and 
" signed, «c«/erZ," etc., indicate and reiterate this. In the first sec- 
tion of the Act it is expressly st«ited that no estate, etc., "shall be , 
conveyed from one to another unless the conveyance be declared by 
writing, sealed and deli.veredj and any instrument to which the i>er- 
son making the same shall afiix a scroll by wav of seal shall be ad- 
judged and holdeu of the same force and obligation as if it were 
sxctQuWy sealed; 2)rovUleily the person making the same shall in tlitj * 
body of the instrument recognize such scroll as having been aflixed 
by way of «ca/." 

(b.) Section 1 of "An Act prescribing the mode in which marrieil 
persons may dispose of their *»eparate property," of February 3, 1841, 
144 (repealed by the act next cited belovv), contains the following 
expressions : " When a husband and wife have sealed Jind delivered 
a writing purporting to be a conveyance of land," " she did freely 
and willingly seal and deliver said writing," "she had willingly 
signed, sealed and delivered the same." 

(c.) Sections 1 and 2 of " An Act defining the mode of conveying 
property in which the wife has an inteiest," of April 30, 1846, 15(i 
(section 4 of which contains a general repealing provision which re- 
peals the Act next above cited), contain the following expressions : 
" When a husband and his wife have signed and sealed any deed,^' 
etc., " she did willingly sign and seal the said writing," "she had 
\AillingIy signed, sealed and delivered the same," " when a husband 
and wife have signed and sealed any deed," and " when any such 
deed shall have been signed and sealed out of the United States." 

(d.) " In any suit founded on any instrument or note in writing, 
under seal of the party charged therewith, the defendant may, by 
special plea, impeach or inquire into the consideration thereof, iu 
the same manner as if such writing had not been sealed 9 but no 
pleas impeaching the consideration of any instrument or note in 
writing, under seal, shall be admitted unless supported by the affi- 
davit of the defendant, or some person for him, stating that the 
facts set forth in said plea are true, as far as stated of his own 
knowledge, and that he believes them to be true so far as stated 
from the information of others." (An Act to regulate proceedings 
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in tbe district courts, of May 13, 1846, 363, Sec. 52, P. D., 146-148, 
Arts. 228 and 227.) 

See also section 90 of the same Act, P. D., 605, Art. 3716; and P. 
D., 354, Arts. 1442-1444. 

(a.) From the foregoing statutory ennetnientsit is clear that after 
tliey took effect it was iis indispensable that conve\ances of land 
should be sealed (though a scroll might be nsed), as that they should 
he delirered. Have they at any time since l)een amended or re- 
I>ealed ? If so, have they been expressly, or impliedly, amended or 
repealed? Let us consider the constitutional provisions, and the 
Acts, with reference to whioJi the reader must answer these ques- 
tions for himself 4 

(/.) Sec. 24. Evory )iiw enacted by the Legislature 
shall embrace but one object, and that shall be expressed in 
its title. 

Sec. 25. No law shall be revived or amended by refer- 
-ence to its title ; but in such cases the .act revived or section 
4imended shall be re-enacted and published at length. 

[Constitution of T-exas of 1845, Art. 7, Sees. 24 and 25. These arc 
<'opied vci'hatim in the Constitution of Texas of 1866. Art. 7, Sees. 24 
and 25; in tbe Constitution of Texas of 1869, Art. 12, Sees. 17 and 
18; and it may be ndded, in a modified form in the Constitution of 
Texas of 1876, Art. 3, Sees. ^ and 36] 

(gr.) Chapter 78. — An Act to dispense with the use 

OF SCROI.LS AND SEALS IN CERTAIN CASES. 

Secftion 1. i?e it enacted by the Legislature of the State 
of Texas, That no scroll or private seal shall be necessary 
to the validity of any contract, bond or conveyance, whether 
respecting real or personal property, except such as are 
•made by <jorporations ; nor shall the addition or omission 
of a scroll or seal in any way affect the force and effect of 
the same; and every contract in writing hereafter made 
«hall be held to impait* a consideration as fully and in the 
-same manner as sealed instruments have heretofore done. 



* D:v»B arr irstrumont, wlietVer sealed c r ucsralod, impart aconsiierationt— Ed^ 
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Sec. 2. That this act shall take effect from and after it9 
passage. 
Approred Februaiy 2, 1858. (P. D., 852, Art. 5087.> 

(h.) Chapter XL. — An Act to dispense with the use: 
OF Scrolls and Seals in certain cases, approved 
February 2, 1858.* 

Section 1. Be it enacted hy the Legislature of the State 
of Texaa^ That the above recited act shall be so amended as 
hereafter to read as follows: •* Section 1. No scroll or 
private seal shall be necessary to the validity of any con- 
tract, bond, or conveyance, whether respecting leal or per- 
sonal property, or any other instrument in writing, whether 
official, judicial, or private, except such as are made by cor- 
porations ; nor shall the addition or omission of a scroll or 
seal in any way affect the force and effect of the same ; and 
every contract in writing hereafter to be made shall be held 
to impart a consideration as fully, and in the same manner,, 
as- sealed instruments have heretofore done. 

Ser. 2: That this act take effect from and after its pas- 
sage. 

Approved April 28, 1873. 

(f.) Ou a close examination, it will be seen tliat the Act of Feb- 
rnary 2, 1858 ($ 16, g), does not, in its title or bo<!y, profess to amend,^ 
by reference to the title thereof or otherwise, oi to repeal any of the 
Acts above cited ($ 16, a, c and d), or, indeed, any other law or lawa 
whatever. It contains no amendatory words and no repealing 
clause, general or special. Hence, in these particnlars, it does not 
conflict with sections 24 and 25 of article 7 of the Ot^nstitation of 
1845. 

It is to be further observed, that wiiilb in its ^itle it only professes 
to embrace a specified object — to di8X>en8e with the use of scrolls 
and seals in certain [query j whatT] cases^ not a^ cases — in its body ifc 



* The words "An Act to amend- ' are omitted In the title in the published law-, an& 
the omission exists m the enroJed Aot.~Ep. 
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does DOtbing of the sort. The words ''nor shall the addition or 
omission of a scroll or seal in any way affect the force and effect of 
the same,'^ et'*.., do not, under any known rales of legal constraction, 
amount to dispensing with scrolls and seals. They signify that 
scrolls and seals may continue to be used, and shall have the same 
effect as before ; while unsealed written instruments are elevated to 
the dignity of sealed ones (specialties) — an object not expressed in 
the title. 

Were the title, "An Act not to dispense with, but to continue the 
osd of scrolls and seals, especially by corporations, and to elevate 
what purport to be contracts, bonds and conveyances touching real 
and personal property, which may not be sealed, to the dignity of 
sealed instniments,^' it would express the object set forth in its 
body — but not otherwise. 

(j.) The Act of April 28, 1873, is not only obnoxious to all of the 
objections above suggested, but is fatally defective in another re- 
spect, the words ''An Act to amend " being omitted in its title. 

(1c.) As tbese Acts, if constitutional, clearly provide that scrolls 
and seals may continue to be used in all cases where the Act con- 
cerning conveyances (43, a and p) imperatively requires them to be 
used, it is the safer practice to append a seal to every deed of land 
and to every registrable instrument. A sealed conveyance cannot 
be impeached save by a sworn plea, and where a sale is desired to 
be made to a person coming from a common law State or country, 
requires no explanation. 

A conveyancer who does his work in the best manner will not 
prepare a deed so that it will bo objected to by a prudent purchaser — 
will take no risks that may be easily avoided. He will see to it that 
deeds prepared by him are sealed. 

The following are decisions of the Supreme Court of this State on 
the subject of seals. 

({.) ' Corporations aggregate do not appear to have been permitted, oth- 
erwise than by their common seals, to issue negotiable bonds. — San Anto- 
nio V. Gould, 34 Texas, 49. 

(in.) The Act of February 2, 1858, concerning seals, repeals the common 
law as to contracts concerning property, and in its spirit extends te all 
money obligations, and was intended to dispense with sealed instruments. 
Courand v. Vollmer, 31 Texas, 397. 

But query as to this f — £d. See supra, j, k. 

(n.) A note in writing in the ordinary form concluding " witnesi m^ 
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hand and seal/' with the word ''seaV written inside of an ink scroll, in 
**& note in wiiting nnder seal/' within the terms of the statute. — Clopton 
V. Fridgen, 8 Texas, 30B. 

(o.) In a conveyance of land the word ** seaV' written or affixed in a 
scroll or flourish after the grantor^s name, indicates clearly his purpose, 
HTid prima facie should he held for his seal. — English v. HelmSf 4 Texas, 22B. 

(p.) If it can be fairly inferred from the body of the iDStrnment that 
the party affixing the scroll intended it as a seal, it is sufficient to bring it 
in the proviso.— I'' ^amin^ v. Poicell, 2 Texas, 225. 

{q.) Seals (i. e. private seals) not essential to the validity of "obliga- 
tions'' prior to the introduction of the common law. — Sloo v. Powelly Dal- 
lam, 467 ; Cayce v. Curtis, Dallam, 403. 

(r.) The bond in the case under review was, in effect, an agreement 
for the sale of lands. The law requires such contracts to be in writing, 
but a seal is not necessary to their valility. — Hkmpuill, C. J., in Eckhart 
-Y. Beidel, 16 Texas, 69. 

(«.) A contract for the sale of land is not required by the statute to be 
nnder seal.— JJo7nia»i v. Criswellj 13 Texas, 38. 

(t.) Nor one for the sale of land certificates. — Randon v. Barton^ 4 Texas, 
289. 

(a.) There can be no question that the sherifTs deed, though incomplete 
(wanting a seal), and the return upon the execution, evidenced a sale of 
the h&nd nnder the execution and a purchase by the plaintiff. — Miller v. 
Alexander, 13 Texas, 497. 

(v.) A note bearing a scroll with the word **seal" written in it opposite 
the name of one of the payees, and a^roU without anything written U\ 
it opposite that of the other, is a sealed instrument. — Muckelroy v. Beth- 
any, 23 Texas, 163. 

(w ) Attaching a seal to an instrument usually called a note gives an 
increased effect to its apparent validity, so far that the payee cannot im- 
]>each the consideration otherwise than by a sworn plea (O. & W. Dig., 
Art. 430), and the difference between a note under seal and one not nnder 
Meal is therefore material to the defendant. — Id, 

(x.) A plea which impeaches the consideration, either in whole or in 
part, of a note in writing, nnder seal, is required by the statute (H. D., 
710 j to be supported by affidavit. — Clopton v. Pridgen, 8 Texas, 308. 
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^ 17. (a.) Next in order after the sealing a conveyance of land 
comes the delivery. The delivery, which is *' the transferring of a 
deed from the grantor to the grantee in such a manner as to deprive 
him of the right to recall it; is indispensably necessary to tlie valid- 
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ity of a deed (1 Bouvier's Law Die, 396), and is recognized to be 
such by the form of attestation clause given in our statute. (} 3, p.) 

(6.) " Signed, sealed and" 

[L. 8.]" 



delwered in presence of 



> 



(c.) The delivery of the deed of trust to the original trustee is not es- 
sential to its validity, nor could the renunciation of the trust invalidate 
the deed as a security.— JTalker v. Johnson, 37 Texas, 127. 

The deed of tntiAt appears to be tlie exception.— Ed. 

{d) A deed takes effect from the date of its »!elivery, and the delivery 
niciy be either actual or constructive. If a deed be not actually delivered 
to the grantee or his authorized agent, it is essential to its validity to 
prove notice to the grantee of its execution, and such additional circum- 
utauces as will afford a reasonable presumption of his acceptance of it. 
The presumption that a grantee will accept a deed because it is beneficial 
to him will uever be carried so far as to consider him as having actually 
accepted it. CP. D., Art 1000, note 422 ^--TattU v. Tamer, 28 Texas, 760. 

(e.) The presumption of de'ivery arising ffom the possession of a deed 
may be rebutted by proof.— Jd. 

(/) The delivery of a deed may bo established by circumstances as well 
as by direct proof.— P6ujcZ2 v. Haley, 28 Texas, 52. 

(g.) Delivery is essential in order to pass title by deed of bargain and 
sile, or release ; and an acceptance by the grantee, either expressed or im- 
I»lied, is necessary to a complete delivery. — Dikes v. Miller, 24 Texas, 417. 

{/*.) The above form of attestation clause is for cases of absolute 
delivery. At common law the delivery may be either absolute or 
conditional. (See 2 Bl. Com., 306; and 4 Kent's Com., 446.) Wliere 
a conditional delivery is intended to be made, an attestation clause 
should bo framed so as to show it with certaintv. 

If the statutory attestation clause (which recites an absolute de- 
livery) were made a part of a deed meant to bo delivered to a third 
person, and not to the grantee himself, until certain conditions shall 
be performed, and then to the grantee, and the deed acknowledged 
or proven for record, the certificate and entries of the officer taking 
the acknowledraent or proof, as well os the attestation clause itself, 
would be in conflict with the actuul understanding between the par- 
ties, and in case of a loss of the deed, especially were the grantor in 
the meantime to die, might cause a deed to be held to have been ab- 
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solately delivered, wheD, in fact, it was only an escrow, and, owing 
to the ooa-performaDce of conditions, never passed the title. 

How can a notary certify an acknowledgment or proof to an in- 
strament in blank f — '^ the names of the original grantee thereof 
shall be kept, and the coanties where the land is situated." (''An Act 
to regulate the appointment, etc., of notaries public," o£ June 24, 
1876, 30, sec. 8.) 

(t.) The attestation clause should recite all that the witneeses 
might be called upon to prove, so that on reading it they can see at 
a glance what they attested and what they are boand to swear to 
if required, either in proving a deed for record or in proving its exe- 
cution in a suit. 

(J.) The following is a form of attestation clausi for deeds to be 
absolutely delivered, which not only makes each witness a witness 
to the signature of the ot]icr or others, but specifies what section 8 of 
the registry Act of May 12, 1846, 237 (P. D., 838, Art. 5008), ex- 
pressly and by implication requires the witness or witnesses to swear 
to in order to prove a deed for record : 

'* Signed, sealed and delivered in 
presence of the undersigned, each 
of whom is also witness to the signa- 
ture of the other(s) find signs as a 
witness at the request of the grantor. 



[l. 8.] 



?> 



(Tc,) The peculiar advantages of this form are, that when the deed 
to which it is appended has to be executed at a distance^ it is apt to 
be attested, as the act directs, by two or more credible subscribing 
witnesses; and besides, it shows affirmatively that each of the wit- 
nesses signed as such '' at the request of the grantor, or person who 
executed the instrument,'' to which fact they, or "one or more" of 
them, must sWear in order to pridve it for record. The law provides 
that executed instruments— not partly executed ones, in which on4:or 
more steps towards execution have been taken — may be proven for 
record, f "An Act to provide for the registry of deeds and other in- 
struraenls of writing," of May 12, 1846, 237-8, Sec. 8 -, P. D., 838, 
An. 5008.; 



OF THE SUBSCRIBING WITNESSES. 

i 18, (a.) Next in order to the delivery in the execution of a 



I 
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«onveyance comes tlie Bignature of the attestation clause by the sub- 
scribing witnesses. For purposes of identification it is preferable 
that they should sign their entire names. The words, "said form, 
in substance, shall to all intents and purposes be valid and effectual 
to convey from one person to another the fee simple of any land or 
real estate, if the same be executed in the presence of and subscribed 
hj two or more credible witnesses,*'* indicate that at least two credi- 
ble subscribing witnesses are required. (An Act concerning convey- 
ances, of February 5, 1840, 157, sec. 16 ; or J 3, p.) 

((.) Tlie Statute of Frauds, which took effect on the same day 
with the Act concerning conveyances, prescribes that a deed on con- 
sideration not deemed valuable in law shall be taken as fraudulent 
''if not acknowledged or proved in snch manner as conveyances of 
lands are b}' law directed to be acknowledged or proved; or if it be 
goods and chattels, or slaves onl^^, then acknowledged or proved by 
two or nwre witnesses and recorded," etc. (An Act to prevent frauds, 
etc., of January 18, 1840, 29 j or $ Z, b.) 

It is to be noted that both of these Acts employ the words " two 
or wore," not two or leasj or no witnesses. 

(c ) It is also to be borne in mind that the first law of the Repub- 
lic of Texas in w^ich provision is made for the acknowledgment or 
proof and registration of deeds, etc., provides that " one of the wit- 
neaseSf of the number requtredhy law, shall swear to the signature of 
the signer, or he himself shall acknowledge the same." Th's law 
required that they should " be proven by at least two auhscrihing wit- 
lAesses, if living in the county." (An Act organizing the inferior 
courts, and defiuing the powers and jurisdiction of the same," of 
December 20, 1836, 155, 156, sees. a5 and 38 ; P. D., 832, Art. 4973, 
and P. D;, 834, Art. 4982.) 

The next law on the subject provides that " one of tlie subscribing 
witnesses shall swear to the signature of the signe'r, or he himself 
shall acknowledge the same." (An Act better to define the duties 
of Recorders," of January 19, 1839, 47, sec. 1 ; P. D., 832, Art. 4974.) 

{d.) The next law (in point of date) on the subject provides f4)r 
proof '^ by one or more of the subscribing witnesses," as well as for 
acknowledgment by the grantor or grantors stating that '* if it be 
60 acknowledged and certified there need be no subscribing wit- 



" The words cited amount to a proviso, la fact, thouffh not so termed— see 
Bapra, 6 16, i>— and hen' e they make the subscribinir witnesses an essential requi. 
flite to the pussing of the fee simple— not merely an equitable title— 1 j deed.— Ed. 



40 Subscribing Witnesses, § 18*, e, f. 

nesses." (A.n Act of limitations, of Fcbinary 5*, 1^41, 168-9, sees. 
20 and 21 } P. D., 833, Arts. 4977. 4978.) 

This Act of Limitations, by tlie irrelevant sections cited, docs not 
in terras undertake to amend or to repeal any pre-oxisting^ law 
touchinjo: proof for registration. Tlio sections referred to declare tlio 
law only as to proof for registration, and not as to the essentiat 
reqaisites of conveyances. They cannot bo construed to impliedly 
repeal the condition, **if tlie sirae bo executed in the presence of 
and subscribed by two or more credible witnesses," which the Act 
concerning conveyances requires, to make a deed ** valid and effect- 
ual to convey from one person to another the fee simple of any lauil* 
or real estate." 

If however they did (while in force), which is not conceded, were 
they not superseded by sections 7 and 8, and rHpoaled by section l^* 
of a later Act, not of limitaUonSj but of registration f 

See **An Act to provide for tlie registry of deeds and other in- 
struments of writing," of May 12, 1846, 237, sees. 7 and 8, and 241, 
sec. 19 J P. D., 838, Arts. 5007, 5003, and 840, Art. 5019. See also 
** An Act to nmend the ninth section of An Act to provide for the 
registry of deeds and other instruments of writing," of March 0, 
1863, 26, sec. 1 ; P. D., 839, Art. 5003. And " An Act supplement- 
ary to An Act to provide for the registry of deeds and other instru- 
ments of writing," of February 9, 1830, 75, sec. 2j P. D., 841, Art- 
5021 . 

(e.) Section 7 of the Act of May 12, 1846, provides for acknowl- 
eHgineut. Section 8 provicles for proof ** by one or more of the Rub- 
scribing witnesses," requiring an oath that "he or they had signed 
the same as witnesses at the request of the grantor"; while section 
19 in terms enacts that "all laws and parts of laws conflicting with 
the provisions of this Act be and the same are hereby repealed.^^ 
Section 9 (both before and after having been amended) provides that 
when the subscribing witnesses are dead, or their place ot residence 
is unknown, or they reside out of the State, an affidavit to such fact 
being attached to the deed, it may be proved for record *• by tlie 
evidence of the handwriting of the grantor, or person who executed 
such instrument, and at least one (as amended) of the subscrihing 
witnesses"^ while section 10 contains the phrase "any swbscribiug 
witness." 

Section 2 of the Supplementary Act employs the words, " by one 
or more of the subscribing tdtnesses thereto." 

(/.) Piirticular attention is called to tlie ab(»ve cited provisious 
of the statute law, because what is conceived to bo a very erroneous 
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decision of our Supreme Court has been made as to subscribing wit- 
nesses, the abstract of which is as follows* 

A deed without subscribing witne.'ises, but which lias b«en acknowledged 
by the grautor bef »re a pi-oper officer, may be read in evidence ou proof of 
its execution: which may be made hy the grantor, if n»t interested iu tho 
■nit; or by any other pers m who was present at the execution of it. A 
deed thus executed is valli and effectual to pa-s title. — Mealey v. ZeigleTf 
2:5 Texas, 88. 

Can a repealed provision in a section of an Act of limitations re- 
lating solely to registration be held to materially amend an Act, not 
of limitations nor in regard to registration, bat giving exclusively 
the substance and form of convey ancesT 

The repealing section (P. D., 840, Art. 5019; does not appear to 
have been called to the notice of the court. 

Probably from neglect of counsel to make the points expressed in 
or implied by the statute itseK, our Supreme Court seems to have 
fallen into another error touching subscribing witnesses. For ex- 
ample: 

In declaring "tho request of the grantor, or person who exe- 
cuted such instrument," to apply to the second, not the first, 
clause of section 8 of the Act of May 12, 1846, as was done in Dorn 
V. 6est, 15 Texas, 65, has it not defeated the obvious intention of the 
Legislature, the second of the tw(» dashes employed evidently having 
been by mistake inserted after instead of before the words " fur the 
])urpose8 and consideration therein stated f ' 

Can any one be a suhscribimj witness save at " the request of the 
grantor or person who executed such instrument"? Does seeti(m 8 
(infra, J 22, b), or does any law, contemplate registration on proof, 
of any other than an "executed" instrument — and on proof of its 
eiesution — not merely of one or more steps towards, but short of, its 
execution f 

(</.) Subscribing witnesses are required by the Act concerning 
conveyances, not merely tlhat one or more of them may prove tho 
deed for record— for it can bo recorded on acknowledgment alone — 
but as an essential requisite of the instrument. They are intended 
to prove the actual payment of the consideration when it is in fact 
paid in their presence. The}' are intended to prove the execution 
(including the delivery) of the deed, if it should ever be called in 
question. 

\li.) As the consideration of a deed may be impeached (P. D., 
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148, Art. 228); as it may be charged with being forged (P. D., 605, 
Art. 3716); and as its ezecation may be denied by a plea of non est 
fietum (P. D., 354, Arts. 1442, 1443)— in all cases a preliminary affi- 
davit being required to lay the foundation for such attacks — it Is tho 
safer practice that it should be signed, at the request of the grantor, 
by two or more credible witnesses, as the Act provides. 

(i.) The faict that a deed hns two or more competent, credible, 
well known and respectable siibscriling witnesses will often prevent 
It from being made the subject of a suit, or if it should be involved 
in a suit, may prevent the preliminary affidavit to attack it from 
being made. 

Hence it is that, in general, a cautious conveyancer, who wishes 

DO question made as to his work, will see to it that deeds prepared 

under his supervision are in all cases signed by two or more (not two 

or less) credible witnesses — competent (i. e. not one of a married 
couple witnessing for the other, as one of the witnesses, not inf<iuts of 

tender age, lunatics or convicted felons) as well as credible, and well 
known prominent citizens, so that they can be identitied and their 
effective evidence had in case it should ever be needed. 



OF THE OFFICERS WHO MAY TAKE AND CERTIFY ACKNOWL- 

EDGMENTS, OR PROOFS FOR RECORD. 

« 

4 19. (a.) When a conveyance of land or other registrable writ- 
tf^n instrument is signed, sealed and delivered and attested by sub- 
scribing witnesses at the request of the grantor, it has next to be 
acknowledged, or else proved, before a proper officer, in order that 
it may be certified by him under seal, and thereupon deposited for 
record and recorded. 

(h.) If it be the agreement that the grantor is to acknowledge, or 
to have his deed proved, certified, deposited for record and recorded, 
it is incumbent upon him to do so. In the absence of such an agree- 
ment, the grantee, for his own protection, must have it acknowledged 
or proved for record. 

(c.) Whoever may need to have an instrument acknowledged, or 
proven and certified, must, in the absence of any agreement as to by 
whom the acknowledgment or proof must be taken, determine for 
himself which of the various officers authorized by law to act in such 
matters he will employ. 

(d.) Tho statute in force declaring what officers within and with- 
out the State may take and certify acknowledgments and proofs is as 
follows: 
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* ♦ * "Proof or acknowledgment of every instrument 
of writing for record shall be taken before some one of the 
following officers : First — ^When acknowledged or proven 
within the State, before some notary public,* district clerk, f 
or judge of the Supremo or District Court. 

(e.) '* Second — ^When acknowledged or proven without 
the State and within the United States, before some notary 
public, commissioner of deeds for this State, or before some 
judge or clerk of a court of record having a seal. 

(f.) ** Third — ^When acknowledged or proven without 
the United States, before some public minister, charge 
cCqffiiires, consul or consular agent of the United States, or 
notary public ; and in all cases the certificate of such ac- 
knowledgment or proof shall be attested under the official 
seal of the officer taking the same." 

(''An Act to farther nmeud the eleventh Bection of 'An Act to 
provide for the registration of deeds and otlier instruments of writ- 
ing,' approved May 12, 1846," of May 6, 1871, 77, Sec. 1.) 

(g.) *' The county clerks of the several counties of this 
State, or their deputy or deputies, :[ shall have power, and it 
shall be their duty when applied to for that purpose, to take 
the separate acknowledgment 9f married women in all cases 
where such acknowledgment is required by law to be taken, 
to the execution of any deed or other instrument of writing 
or conveyance executed by them, and to take the acknowl- 



* **An(1 the Justices of the peace shall be ex njgneio notailes public *' (Const, of 
1876, Art. 5, Sec, 19; Oen. Laws of 1876, 165, Sec. 28. See also Coast, of 1868, A«t, 5, 
Sec. 20 : Gen. Laws of 187U, 104, Sec. 16. 

I 

+ *'A11 deputies rejrularly appointed by the clerks of the several District Courts 
of this State shall have p wer to take depositions, and to do and perform a>l other 
acts that may be lawfully done bv said principal clerk s." (An. Act mure part leu- 
1 trly Gedarinsr the duties of deputy clerks, ct February 9, 1856, 83, iSeo. 1 ; P. D., 
Art. 496. As to county and' deputy county clerks, see g ) 

t Before the pafsafjre of this A.ct, it had been decided t at the case of Rose r. 
Newman, 26 Texas, 181, overruled Miller v. Thatcher, 9 Texas. 4>sd, and that it was 
now held thr.t a deputy clerk had the tight to take acknowledgments and register 
deeds. (Ft zzell v. Johnson, 30 Texas, 31, See al:o Cook v. Knott, 23 Tt xas. 86.) 
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edgmeut of all other persons to deeds or other written in- 
struments or conveyances, and to take proof by witnesses of 
all such deeds, written instruments or conveyances which are 
required or permitted by law to be acknowledged or proven 
for record ; and it shall be their duty to record, in accord- 
ance with the registration laws now in force, all such deeds, 
mortgages, deeds of trust, or any other written instruments 
or judgments which may be permitted or required by law to 
be recorded/' 

(An Act to detine and regulate the duties of connty clerkB through- 
out/ the State, of May 25, 1876, 11, Sec. 5.) 

(A.) An Act to authorize the Appointment of Com- 
missioners TO TAKE THE ACKNOWLEDGMENTS OF DeEDS, 

Depositions, and other instruments of writing exe- 
cuted OUT OF this State. 

Section 1. Be it enacted by the Legislature of the State 
of Texas, That the Governor of the State is hereby author- 
ized to name, appoint and commission, one or more persons 
in each or such of tLe other States of the United States, 
or the District of Columbia, as he may deem expedient, 
which commissioners shall continue in office during the 
pleasure of the Governor, and shall have authority to take 
the acknowledgments and proofs of the execution of any 
deed, mortgage, or other conveyance of any lands, tene- 
ments or hereditaments, and also to take the examination 
of married women as to their relinquishment of any right, 
title or interest, which they may have in any lands lying or 
being in this State. 

Sec. 2. Any contract, letter of attorney or other writing 
under seal, to be used and recorded in this State, and such 
acknowledgment or proof, taken or made in the manner di- 
rected by the laws of this State, and certified by any one 
of said commissioners, before whom the same shall be 
taken or made, under his seal — which certificate shall he 
endorsed on or annexed to said deed or instrument afore- 
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said — shall have the same effect and be as good and valid in 
law for all purposes, as if the same had been made or taken 
as now required by law. 

Sec. 3. Every commissioner appointed by virtue of this 
Act shall have full power and authority to administer an 
oath or affirmation to any person who shall be willing and 
desirous to make such oath or affirmation before him ; and 
such affidavit or affirmation made before such commissioner 
shall be, and is hereby declared to be, as good and effectual, 
to all intents and purposes, as if taken by any officer in 
this State competent to take the same. 

Sec. 4. Every commissioner appointed as aforesaid, be- 
fore he shall proceed to perform any duty under and ty 
virtue of this law, shall take and subscribe an oath or af- 
firmation before the clerk of any couii; of record in the cit3'' 
or county in which such commissioner may reside, well and 
faithfully to execute and perform all the duties of such com- 
missioner, under and by virtue of this Act, or the laws of 
this State ; which oath or affirmation, certified to by the 
clerk, under his hand and seal of office, shall be filed in the 
office of Secretary of this State. 

Sec. 5. Every commissioner appointed under this Act 
shall have power and authority to take depositions under a 
commission issued to him according to law, from any court 
in this State, to be used as evidence in any cause pending 
in a court of the same, when returned as prescribed by law. 

Approved May 8, 1846. 

(General Laws of 1846, 187, 188. P. D., 6*16, Arts. 3762-3766.) 

((.) On a close scrutiny of this Act, the following points sugi^cst 
themselves: Bearing iu mind that the Act itself desi<:iintes tho 
coinmissionership an ^'office,'' and that tlie Supreme Court has held 
commissioners to be officers (see Monroe v. Arledge, 23 Texas, 
478), the inquiry arises, have they qualified as such in a single in- 
stance? The records in the State Department sliow beyond all 
question that they have not; that each qualified by taking the oath 
prescribed by its fourth section, ''well and faithfully to execute and 
perform all the duties of such commissioner, under and by virlue of, 
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this Act or tlie lawg of t1ii9 State,^ instead of taking the oath re- 
quired by each successive constitution of this State to be taken bj 
**^«U officera^^ before entering upon the discharge of the duties of their 
offices. (CoMfe. of the State of Texas of 1845, Art. 7, Sec. 1 ; Td. of 
1866, Art. 7, Sec. 1 ; Jd. of 1869, Art. 12, Sec. 1 ; Id. of 1876, Art. 16, 
Sec. 1 .) 

Could the Legislature empower "the clerk of any court of re- 
cord'^ — such clerk not being an officer of this State, nor yet, like a 
notary public, an officer publiei juri$f to administer this extra-eotXAti- 
tutional oath or affirmation, and to certify the samet 

Again : The Act says that commissioners " shall continue in office 
during the pleasure of the Governor,^ while each of three of oar 
constitutions provides that '' the duration of all offices not fixed by 
tliis Constitution shall never exceed four years/' and the fourth, iu 
the same terms, limits the period to two yeai*s. (Const, of 1845, Art. 
7, Sec. 10; Id. of 1866, Art. 7, Sec. 10; Jd. of 1869, Ait. 12, Sec. 38; 
Id. of 1876, Art. 16, Sec. 30.) 

As there is no successorship in law or in ' fact in their office, can 
what is known as ''the hold-over Act." of December 18, 1849, p. 10, 
be held to apply to them f If not, and they are qualified officers, 
did they not cease to be such at the end of four years f 

It is to be observed that the Act only authorized the appointment 
of ''one or more persons in each or such of the other States of the 
United States, or the District of Columbia" — not in the TerritorieSy 
as chapter 76, p. 77, of the general laws of this State of 1876, errone- 
ously assumes, and does not require that the Governor shall appoint 
to the extra-constitutional and extra- territorial office it creates " by 
and with the advice and consent of the Senate," as in case of county 
notaries public — bonded officers with almost identical powers. How 
the constitutional requirement in force since 1869, that "all civil 
officers shall reside within the State," can be evaded is not apparent. 
(Const, of 1869, Art 12, Sec. 12; Id. of 1876, Art. 16, Sec. 14.) Kor 
yet the requirement of the Constitatiou of 1869, Art. 3, Sec. 14, while 
it was in force, that " no person shall be eligible to any office, State, 
county or municipal, who is not a registered voter in the State." 

Can the Legislature hereafter, by a retroactive law, validate the 
acts of commissioners t (See Const, of 1876, Art. 1, See. 16.) Does 
not article 2 of the Constitution of 1876, clearly prohibit what is 
termed "judicial legislation " f If so, can the acts of commissioners 
be validated by the courts? The reader must answer these ques- 
tions for himself. 

It is deemed unnecessary to insert "An Act to aathoiize the Gov- 
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ernor to appoint commissioDers of deeds, etc., la the Ckocfaw, 
Ciiiekaiftw, Cboptokee asMi Creek Katfmis of Indfaiis, on the nortfiera 
border of Texas,*' of December 31, 1861, 21-22; P. D., 616-617, 
Arttt. 3767-3771, as it id sabject to all the questions made toueliiiig 
the Act of May 8, 1846 {supra, li). 

In view of the foregoing inquiries, is it not Advisable to avoid 
having deeds, etc., authenticated and certified by commissioners, 
and where they have been authenticated and certified by a Commis- 
sioner more than four years nfcer his qnalification, to have them re- 
au then ticn ted and certified by some unquestionably competent offi- 
cer, and thereupon duly recorded f 

Possibly an Act might be framed that would make all registrable 
instruments that are actually copied in the county record books- 
notice from and after its passage — which would not conflict with tho 
Constitution. (See for analogy P. D., 833, Art. 4977, and 841, Art. 
5U21, which are evidently meant to operate as healing sections. Bu^ 
query, as to their scope and effect ?*) 

OF THE ACKNOWLEDGMENT FOR RECORD. 

(When not by a married woman,) 

i 20. (a.) When a deed, or other registrable written instrument, 
has been duly signed, sealed, delivered and attested by subscribi.ig 
witnesses, and the grantor, if such be the agreement, or if not, the 
grantee, has decided what officer shall take the acknowledgment or 
proof thereof for record, as well as whether it shall be acknowled;;ed 
or proven, it has next to be acknowledged, or to be proven. It is 
preferable in all cases to have it acknowledged. 

^{b.) Where a married woman (whose hnsbaiid mvst join with her 
in a conveyance) is one of the parties, it is indispensable that it 
should be acknowledged by her ; and it is preferable that it should 
also be acknowledged by her husband, though it appears that it may 
be proven as to her husband by one of the subscribing witnesses. 

(c.) *' The acknowledgment of an instrument of writing 

for the purpose of being recorded shall be by the grantor 

. or person who executed the. same appearing before some 

officer authorized to take such acknowledgment and stating 



*Tlie Books are now veeoondarj) evidence of all duly recorded regis-trable in* 
strnments. Bee Pope- ▼. Graham, 44 Texas, 196^;. Peck t. Clark, 18 Tcz^s, 339 ; see 
also Qeneral Laws of 1876, p. 31.— £d. 
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that he had executed the same for the consideration and 
purposes therein stated." 

(Ac**' to proridc for the rep^istrj of deeds and other inBtrumenti 
of writing, of May 12, 1846, 237, Sec. 7. P. D., 838, Art. 5007.) 

OF THE CERTIFICATE THEREOF. 

(d.) — ''and the officer taking such acknowledgment 
shall make a certificate thereof, sign and seal the same with 
his seal of office." 

(Act to provide for tiie rep^istrj of deeds and other instruments of 
writing, of May 12, 184«, 2:17, Sec 7. P. D., 833, Art. 5007.) 

(«.) A certificate for a clerk of the county court (which may he 
iiiodiiied so as to be used by any otiier competent officer), framed so 
as to fully comply with tlie law, is as follows : 

The State of Texas, County of . 

I, , as clerk of tlie county court of the county of 

in the State of Texas, do liereby certify that on the day 

of , 187 — , in said county, iiersonally appeared , 

the person who executed the within instrument of writing, and tlieu 
jind there acknowledged to me that he had executed — that is to say 
signed, sealed and delivered — the same, as liis act and deed, for the 
consideration and purposes therein stated, and tliat he desired me to 
certify that ho had so done, which I accordingly do. 

^^-A.-^ In witness whereof I have hereunto set my hand and 

"^" y / the seal of said court, in the clerk's otfice thereof, at 
county} ' 

Court. S > ^^"* ^'O' of f 187—. 



Tlie above form causes the officer to certify not merely to the ac- 
knowledgment of the grantor that he had ** executed'' (which is a 
conclusion of law), but to the facts which amount to theexecutiou of 
a deed — that he signed, sealed and delivered the Siime, etc. It is as 
full in that respect as the form provided to be used iu cases of ac-- 
knowledgmeut by married women. 

(f.) It is desirable in all cases that tlie certificates appertaining 
to a registrable written instrument should be indorsed thereon, or at 
least written on the same sheet of paper, so as practically to become 
a part thereof, rather than to be annexed thereto. When annexed, 
it had best be done by means of the seal used by the officer, and 
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should recite the Dames of the parties and date of the iastrament, so 
ns to present its being fraudalently detached and annexed to some 
other instrament. F«r example, the certificate annexed shoald con- 
tain the following : 

— *' the instrument of writing to which this certificate is annexed, 

wherein is the grantor and is the grantee^ 

and which bears date on the day of , 187 — ." 

(g.) When a conveyancer is employed to prepare and to see to 
the execution, etc. (registration inclusive), of a deed, it is his duty 
to do what he is called upon to do in the best manner. If he does 
not have it acknowledged rather than proven, and the certificate in- 
<lorsed or at least written on the same sheet of paper instead of an- 
nexed, he fails to have the work he is employed to supervise done 
in Ike best manner. 

An acknowledgment for record is, for obvious practical reasons, 
better than an additional subscribing witness, in case proof of tite 
eJcec42tioii «l«ould be required. 



LC4 
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OF ACKNOWLEDGMENT TO PASS TITLE AND FOR 
RECORD, AND TO MECHANICS', ETC., LIENS, BY 
A MARRIED WOMAN. 

i^21. (a.) In order to pass the title, hp well as to mlmit the con- 
A-'eyance to record, to a liomostcad, or the separate property of any 
sort, whether real or peracwial, of a married woman, or to ^x. and 
secure the lien of a mechanic, contractor or material man upon a 
homestead, the law roquires that the husband sIiomUI join his wife 
in the execution of tho instrnmcnt. and that she should be exam- 
iued by a proper officer privily and apairt fn»m lier husband. 

(b.) As to thft nature and extent of the honifstcad, S(*e the Con- 
stitution of the State of Texas of 187G, Art. 14, Sec. G, and Art. IG,. 
• Sees. 50, 51. See also, for allowance for homestead, Acts of 187G, Ch, 
84, p. 106, Sec. 57. 

(c:) As to separate property, see "An Act better defining x\m 
marital lights of parties,'' of March 13, 134S, 77, ^ecs. 2 and 3; P. D.,. 
775-777, Arts. 4i640-4642L 

{(I.) As to the onl}^ liens, save for the purchase money, by which 
a homestead may bo incumbered?, see **An Act to jirovide f(»r and 
regulate mechanics'', contractors' and other liens in the State of 
Texas," of August 7, 1876; 9), Sec. 4. It requires a contract in writ- 
ing, "signed by the husliand and wife, and acknowledged by her as 
required in making a sale of a homestead." (See alst) Const, of 1876, 
Art. 16, Sec. 50.) 

The statute in force provides as follows : 

(e,) Section 1. Be it enacted hy the Legislature of the 
State of Texas y That when a husband and his wife have signed 
and sealed any deed or other writing, purporting to be a con- 
veyance of any estate, or interest in any land, slave or 
slaves, or other effects, the separate property of the wife, 
or of the homestead of the family, or other property ex- 
empted by law from execution, if the wife aj^pear before 
any judge of the Supreme or District Court, or notary pub- 
lic, and being privily examined by such officer, apart. from 
her husband, shall declare that she did freely and. willingly 
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sign and seal the said writing, to be then shown and ex- 
plained to her, and wishes not to retraot it, and shall ac- 
knowledge the said deed or writing, so again shown to her, 
to be her act, thereupon such judge or notary shall certify 
such privy examination, acknowledgment and declaration, 
under his hand and seal, by a certificate annexed to said, 
writing, to the following effect or substance, viz. : I 



*' State of Texas, County of . 

** Before me, , judge of or notary public of 



county, personally appeared , wife of , parties 

to a certain deed or writing bearing date on the day 

of , and hereto annexed, and having been examined by 

me privily and apart from her husband, and having the same 

fully explained to her, she, the said , acknowledged 

the same to be her act and deed, and declared that she had 
willingly signed, sealed and delivered the same, and that 
she wished not to retract it. To certify which, I hereto 

sign my name and aflBx my seal, this day of , 

A. D. . 



[l..s.] 

But any certificate showing that the requisites of the 
law have been complied with, shall be as valid as the form 
here prescribed ; and such deed or conveyance, so certified, 
shall pass all the right, title and interest which the husbanfli 
and wife, or either of theni, may have in or to the property 
therein conveyed. 

Sec. 2. When a husband and wife have signed and 
sealed any deed of the character described in the first sec- 
tion of this Act, out of this State but within the United 
States or any of their territories, if the wife appear before 
any judge of a court of record having a seal, in any of said 
States or Temtories, and be examined and make the decla- 
rations and acknowledgments provided for in said section, 
and such judge shall make a certificate thereof in the man- 
ner provided for in said section, and attest the same under 
his hand and. the seal of his court, such deed shall; have the 



[ 
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same force and effect as if the same had been done in this 
State before any of the officers named in said section ; and 
when any such deed shall have been signed and sealed out 
of the United States, such examinations, declarations and 
acknowledgments may be taken or made before any public 
Minister, Charge d' Affaires or Consul of the United States, 
and the certificate of such Minister, Charge d'Affaires or 
Consul, in the manner and form provided for in said sec- 
ti6n, and attested under their hand and official seal, shall 
have the same force and effect as if such examination, decla- 
ration and acknowledgment had been taken or made and 
certified in this State, before any of the officers named in 
said first section. 

Sec. 3. This Act is intended to apply to the property 
mentioned in the twenty-second section of the seventh arti- 
cle of the Constitution, as well as to the property owned 
ror claimed by the wife before marriage, and that acquired 
afterwards by purchase, gift, devise or descent. 

Sec. 4. That all former laws and parts of laws concern- 
ing the mode of conveyance of property in which the wife 
has an interest, be and the same are hereby repealed. 

Approved April 30, 1846. 

("An Act defioing the mode of conveying property in which the 
wife has an interest," Laws of 1845, 156, 157. P. D., 261-263, Arts. 
)(XKM006.) 

(/.) While it is to be noted that the statutory form does not em- 
body all that it is. required to contain by the terms of the Act iu 
which it is incorporated, which require the deed to be " then shown 
and explained to her " — " so again shown to her," it supplies a mate- 
rial omission by providing that she shall acknowledge it to have 
been " delivered." It also fails to show an acknowledgment by, or 
proof as to,.t}ie husband, who is, in law, an indispensable party to 
the deed. 

{g.) Notwithstanding the Act declares that "such deed or con- 
veyance, so certified, shall pass all the right, title and interest which 
the husband and wife, or either of them, may have in or to the prop- 
erty therein conveyed," it can scarce be construed to reduce him to 
coverture — to bind him without an acknowledgment by, or proof as 
. to, himself, embodied in the same or in a separate certificate. 
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(A.) The following form of certificate of acknowledgment by a 
husband and wife, as it recites wliat is required to be sliown by the 
Act and what is contained in the form ^ven in the Act, together 
with what is required by the Registry Act, is deemed preferable : 

The State of Texas, County of . 



I, , as of the county of , State of Texas, 

<lo hereby certify that on the day of , in 18 — , in said 

county, appeared , one of the makers of the within instra- 

ment of writing, who then and thero acknowledged to me that he 
had executed — that is to say, signed, sealed and delivered— the same 
as his act and deed for the consideration and purposes therein stated, 
and that he desired me to certify that he had so done, which I ac- 
cordingly do. I do further certify, that afterwards on the same day, 
and in said count}', before me as aforesaid, personally ap- 
peared , the wife of said , and who is one of the 

makers of said instrument bearing date on the day of , 

18 — , and having been examined by me privily and apart from her 
said husband, and having had said instrument then by me shown 

and fully explained to her, she, the said , did thereupon 

acknowledge the same, so again shown to her, to be her act and 
deed, and did declare that she had freely and willingly signed,.8ealed 
and delivered the same for the consideration and purposes therein 
stated, and that she wished not to retract it, and desired me so to 
certify, which I accordingly do. 

To certify all which, I hereto sign my name and affix 

[l. s.] seal , this day of , A. D. 18 — . 



{i.\ Homestead may be abandoned by the husband aiid wife by a deed 
for that express purpose. — Edmonson v. Blessing^ 42 Texas, 596. 

(j.) A homestead is where the family resides, or the ])roperty dedicated 
as such residence by the husband.— J?oZZima?i v. Smith) 39 Texas, 357. 

Query as to this under the Constitution of 1876, Art. 16, Sec. 51 1— 
Ed. 

(fc.) The right of the homestead does not attach until the property is 
paid for. — Joplin v. Fleming ^ 38 Texas, 526. 

(L) Where a wife voluntarily joins her husband in a conveyance of the 
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homes fcoacl, from that time it ceases to be the homestead. — Houghton v. 
Marshall, 31 Texas, 196. 

(m.) A total relinqaishmont or abandonmeat, with the intention not 
again to claim a homestead, is necessary in order to subject ir< to forced 
sale. — ShepJierd v. Cassiday, 20 Texas, 24 ; Gouhenant v. Coekrell, 20 Texas, 96. 

(n.) A homestead necessarily includes the idea of a house, cabin or tent 
which is the home of a family. — BVanklin v. Coffee, 18 Texas, 413. 

Qaery as to this under the Constitution of 1376, Art. 16, Sec. 51?— 
Ed. 

(o.) Although property be a homestead at the time of the execution of a 
mortgage thereon by the husband and wife, a judgment of foreclosnro ai.d 
sale may be obtained if it be not a homestead when the judgment is ren- 
dered. — Lee V. KUijsbury^ 13 Texas, 08. 

(p.) As to how a wife can abandon both her husband and her home- 
stead, see Karle v. Earlo,9 Texas, 030, and Trawick v. Harris, 8 Texas, 312. 

(q.) An instrument by which a married woman attempts to convey her 
separate estate, which is not executed in the manner required by the stat- 
ute, is a nullity. — Hampshire v. Floydj 33 Texas, 103, and Tucker v. Carr, 39 
Texas, 98. 

(r.) An acknowledgment of a married woman failing to show that she 
willingly signed the instrument, though coirect iu every other respect, is 
fatally defective.— ^/»i<^ v. EUhU, 39 Texas, 201. 

(«.) A married woman cannot charge her separate property for any pur- 
pose except for necessaries for lierself and family, or for the benefit of her 
separate property. — Rhodes v. Gihhs, 39 Texas, 432. 

{t.} A deed of a married woman not acknowledged as the statute re- 
<iuire8 is a nullity, and passes neither legal nor equitable title. It is the 
examiuation, not the signature, that gives validity to such a deed.— JBcrry 
V. Donlei/j 2G Texas, 7.37. 

(u.) Married svomen will not be allowed to perpetrate a fraud in recov- 
ering property sold at their instance and for the benefit of their estate. — 
Ryan v. Maxey, 43 Texas, 192. 

(v.) A married woman will not be permitted to act fraudulently gr in- 
equitably to the injury of others. — Cravens v. Booth, S Texas, 243. 

(w.) Where the husband leaves his home and is absent for several j'ears, 
the wife acquires a right to manage, control and dispose of the common 
l»roperty; as well as of her separate property. — Wright v. Hays, 10 Texas, 
130^ 

{x) Where the husband was absent for nearly six years, and in the 
meantime the wife had purchased a tract of land and made a deed of gift 
of a portion of it to her child by a former husband, the deed of gift was 
sustained. — Id, 

v(2/.) The Act respecting the privy examiuation of a married woman 
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does not apply \vhoi*e, ou acconnt of the absence of the husband, she is 
invested with the power of dispusitioo over the common and her separate 
property. — Id, 

(z,) The voluntaiy acts and representations of a married woman, made 
to deceive, and which do deceive others, to their prejudice, will be binding 
upon her. — Cravens v. Bootkj 8 Texas, 243. 

{aa.) Where the certificate of the privy examination of a married woman 
is in due form, in order to impeach Its veracity, it is not sufficient to allege 
that ther« was no privy examination, that the contents (of the deed) were 
not made known to her, etc.; the certiiicato is conclusive in the absence 
of an allegation of f aud or imposition; as, for instance, that there wasii 
frandulent combination between the notary and the parties interested. — 
H&rtlejf V. Frosh, 6 Texas, 208 

(bb ) The privy examination of the wife, apart from her husband, is in- 
dispensable to the conveyance of her separate property. — Callahan v. Fat- 
ierson, 4 Texas, 61. 

(cc.) The conveyance of a married woman, made nnder the fjrm of law, 
is as valid as if made by a single woman ; aud its effects can be avoided only 
by showing mistake, fraud or duress. The purchaser has no concern with 
the investmeut of the proceeds. (Separate opinion of Judges Hemphill 
and Wbeelcr. — Id, 

{dd.) A very peculiar Act has recently been enacted, which de- 
clares that it makes *^ valid and binding" certificates '^wanting in 
iiny word or words necessary to be contained in such certificate of 
acknowledgment by the requirements of the statutes in such cases made 
and provided"! (Act to validate certificates of acknowledgment of 
married w^omen to deeds of conveyance, letters of attorney, and 
other written instruments, of July 28, 1876, 61.) 

(ee.) It may here be remarked that as the acknowledgment by a 
married woman is made by law an essential requisite of a deed or 
lien, it is preferable that it should be endorsed upon, rather than 
annexed to, the instrument. 

(ff.) In order that there may be no mistake as to this matter, it 
is hero recapitulated that a deed or mechanic's lien by a married 
woman, in order to be valid, must- 

Firsts-Be signed, sealed and delivered by her husband, and ac- 
knowledged l»3', or proven by a subscribing witness or by subscribing 
witnesses, as to him, just as though it was his exclusive act. 

Second — It must also be signed, sealed and delivered by the wife, 
and besides, on a privy examination, acknowledged by her, in order 
to make it binding upon her, as well as to admit it to record. 

(go) It IS not perceived that vhere a fee simple title is sought to 
'be conveyed, the Act which makes the acknowledgment by a married 
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lYoman essential to the transfer of her title, as well as to its regiatra- 
tioD, dispenses with the two or more credible subscribing witnesses 
required by the Act concerning conveyances. 

It is true that neitlier the consideration nor tlie execution of a 
deed can be called in question unless the affidavit required by law 
for that purpose be made and filed, and due notice given. If that 
be done —and the mere fact that there are subscribing witnesses may 
in many cases prevent it — ^it is well to have subscribing witnesses to 
prove its execution, and, if they know the fact, the actual considera- 
tion and its payment. It is the safer practice, in all cases, to have 
a deed attested by two or more credible witnesses. 



OF PROOF FOR RECORD BY A SUBSCRIBING WITNESS, OR BY 

SUBSCRIBING WITNESSES. 



§ 22. (a.) Where a registrable written instrument is made by a 
person competent to contract — that is to Scay, a person of age and 
(tui juris — and is sought to be recorded, the law provides that it may 
be either acknowledged- -which is preferable, as it furnishes another 
witness — or proven by one or more of the subscribing witnesses, for 
the purpose of being recorded. 

(6.) ''The proof of any instrument of writing for the 
purpose of being recorded, shall be by one or more of the 
subscribing witnesses personally appearing before some offi- 
cer authorized to take such proof, and stating on oath that 
he or they saw the grantor or person who executed such in- 
strument subscribe the same, or that the grantor or person 
who executed such instrument of writing acknowledged in 
his or their presence, that he had subscribed and executed 
the same for the purposes and consideration therein stated, 
and that he or they had signed the same as witnesses, at 
the request of the grantor or person who executed such 
instrument, and the officer taking such proof shall make 
a certificate thereof, sign and seal the same with his official 
seal." 

("An Act to provide for the registry of deeds and other instru- 
ments of writing," of May 12, 1846, 236, sec. 8. P. D., 838-9, Art. 
5008.) 
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(c.) Attention is here called to two decisions of tlie Supreme 
Court of this State which are deemed improvident and calcuhited to 
liiislead. 

It is enough that the affidavit state that the witness saw the grantor 
" subscribe the same," without sayhig anything about the consideration, 
because a different consideration from that ^'therein stated'^ may be. 
jiroved. — Monroe v. ArledgCj 23 Texas, 479. 

The " at the reqnest of the ffrantor*' relates to the second, not the first 
clause. — Dorn v. Best, 15 Texas, 65. 

Execute is equivalent to subscribe in the irst clause. — Id. 

As the facts whicli on principle as well as by the express require- 

! meuts of oar statutes constitute the execution of an absolute deed 

passing the fee simple title to land, are the signing, the sealing (a 

I scroll being permissible as the substitute for a seal), and the delivery 

iH the presence of two or more credible subscribing witnesses, it may 
^vell be doubted whether proof as to signing alone, which amounts 

I t-o only a step in the progress of the execution of the deed, is suffi- 

cient. It has been rightly held that a deed takes effect from the 

j^ date of its delivery, and the delivery must be shown (see $ 17, b, d, 

and e), for a deed, though signed and sealed, if never delivered 

I wonld never take effect. 

If, as appears *^o be the case, the comma* lias through error or 
mistake been placed after instead of before the words "for the pur- 
poses and consideration therein stated,^' those words should in nil 
cases be embodied in a certificate of proof. The consideration can- 
\ not be impeached unless an affidavit for that purpose bo made, to 

j lay the foundation for the introduction of proof (P. D., 148, Art. 2'-lS), 

\ and the fact that the consideration is proved may prevent the affi- 

davit from being made. 

If the comma be misplaced, as suggested, the "at the request 
of the gi an tor" relates to both clauses. Subscribing witnesses are 
not in law authorized to sign of their own motion, or at the request 
of any one save the person whose witnesses they are — the grantor. 

It is also to be noted that execute is not equivalent to subscribe 
in the first clause, or indeed anywhere j for to executeimeaus to sign, 
seal and deliver, as the statute requires, which is more than merely 
to subscribe or sign. 

{d.) The words " instrument of writing" in the section above 



* la Paschard Digest two dashes are used which are not found in the enrolled 
Act— Ed. 
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cited dignity a completed, not a partly completed instriimeDt. The 
>vnrd *' executed,^' twice used, corroborates this construction. 

Tlie oUjoct of the Legislature was obviously to provide for tbe 
pi oof for record by a subscribing witness, or by subscribing wit- 
nesses, of a completed inslniuient of writing— not of a partly com- 
pleted one. It was intended that such witness or witnesses should 
make proof from actual personal knowledge, or else from the ex- 
press acknowledgment of the grantor ^* that he had subscribed and 
executed the Siime'^ (th» word executed meaning completed as to all 
essentials) *Mbr the purposes and 04)nsideration therein stated^ (not 
for any other purposes, or for any other consideration), *^and that he 
or they had signed the same as witnesses at the request of the 
grantor/' and not unasked, or at the request of an^^ other person. 

It can scarce be contended that it was meant that a deed should 
be admitted to record if only partly executed, or that if complet^nl 
it was intended to be admitted to record on proof of one fact of the 
several essential ones which would together in the aggregate amount 
to its execution. (See «/t/ra, h.) 

{€.) It is not meant to intimate that our courts will not hold that 
A certificate that a subscribing witness or witnesses stated on oath 
that " he or tfiey saw the grantor or person who executed such in- 
strument subscribe the same/' is sufficient to admit it to record only; 
but attention is called to the above points in order to suggest thac a 
cautious conveyancer would prefer to have a certificate of proof for 
record not to be barely sufficient, but rather to embody all the mate- 
rial facts constituting full proof of execution — of which the foUow- 
iiiil would be a convenient form: 



•o 



Form of certificate (on proof from actucd knowledge) for record, 

(For a county clerk.) 

The State of Texas, County of . 

I, , as the clerk of the county court of the county of 



• " _ 

in the State of Texas, do hereby certify that on the day ot 

, 18 — , in said county personally appeared before me 

one of the subscribing witnesses to the instrument of writing on the 
reverse hereof, who is to me well known, who then and there on 
oath declared that he saw , the grantor therein named, exe- 
cute, that is to say, sign, seal and deliver the same, as his act and 
deed, stating that he did so for the purposes and consideration 
therein stateJ; a:id that ho thereupon requested the subscribing 
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witnesses wliosc names are sij^ned tliereto as such, to sigu the same, 
which they accordingly di<l. 

In witness v:Iiereof I have hereunto sot my hand and the 

[seal.] spal of said court, in the clerk's office thereof, this 

day of , A. D.'18-. 



ClevlCy etc. 
(If by deputy) By hisdeputt/y 



This form can be easily modified so as to answer in cases where 
the witness or witnesses did not actually see the deed executed; 
wliere the grantor, after executing it, acknowledged its execution. 

It can without difficulty be adajjted to the other officers (than 
clerks of county court**), authorized by law to take and certify ac- 
knowledgments and proofs for record. 

(g.) Tlie language and spirit of tlie statutes of Texas concerning 
conveyancing and registration indicate that if there be only one sub- 
acribiug witness to a conveyance,or other registrable instrument, 
it cannot be proven for record by his oath, though if there be two 
or more, proof b^^ one will suffice. 

{h.) The probate and record of nn instrument entitled to regittration 
flnpplies the place of common law proof of iis execution, and where it has 
not been impeached, Is held as effectual as if its execution had been estai- 
lisbed according to the common law rules of evidence. (Notary's seal pre- 
sumed.)— />a//ar(Z V. Perryj 28 Texas, 'MS, 

(i.) In most cases where a deed would be evidence — as an ancient deed — 
without proof of its execution, the power under which it purports to have 
been executed will be presumed. — Johnson v. SlmxOy 41 Texas, 428. 

(/) It is one of the fundaniental rules of evidence that all jjrivate writ- 
ings must be proved to bo genuine before they can be admitted as evi- 
dence. One of tli'^ exceptions to this rule is where a deed is thirty years 
old, in wliich case it is presumed that proof of its execution by a subscril)- 
iug witness or otherwise, is out of reach, and the deed is said to prove 
i self. The principle ULdcrljing this exception seems applicublo to all 
ancient writings which might be evidence of present right. — Stroud v. 
SpHngfii:1d, 28 Texas, C49. 

(fc.) The oath of a subscribing witness to a bond for title that "to the 
best 'f his knowledge and belief he signed the same as a witnegs, and that 
James Pi ice (the obligor) acknowledged that he signed it for tlie purposes 
therein oxpressecl," held to be snfiicient, especially under the Act of Feb- 
ruary 5, 1841.— 5/rani?cr v. Coe, 15 Texas, 211. 
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(l.) Conveyances of land by pnblic act before a judge or notary were 
included in the provisioDs of the Act of December 20, 1836 (H. D., Art. 
2754), and required to be proved and recorded in the manner therein pre- 
scribed within twelve months after thut time, nnder pain of being sap- 
planted by a subsequent conveyance to an innocent purchaser. — Watson v. 
Chalk, 11 Texas, 89: 

(»i.) A deed of an alcalde, which was of itself, at the time of its execn- 
tiou, full evidence of title, must now be proved ; but when its execution 
is once proven, the instrument itself becomes full proof of all it originally 
evidenced. — Lee v. Wlxarton, 11 Texas, 61. 

(n.) Where the officer who had executed the protocol, and who had is- 
sued to the party interested the^testimonio, or second original, appeared 
befure the county clerk and acknowledged his signature to the certificate 
authenticating the testimonio ; held, that it was sufficient under the 
thirty-fifth section ot the Act of 1836 (H. D., Art. 2752) to authorize the 
recording of the testimonio. — Edwards v. JameSj 7 Textis, 372. 

(o.) Under the registry Act of 1836, an instrument under which title 
was claimed, and which was legal and authentic without subscribing wit- 
nesses, was admissible to record upon \\iooi of the handwriting of the 
signer; and it seems t\\^t wheie the record was made, the presnmption is 
that the proof was adduced. — Paschal v. Perez, 7 Texas, 348. 

(p.) Where an instrument is not proven in the mode req nired for its 
admission to record, it acquires no authenticity from having been in point 
of fact recorded. — Craddock v. Merrillj 2 Texas, 494. 



OF ACKNOWLEDGMENT WHERE THE GRANTOR IS UNKNOWN 
TO THE OFFICER, OR PROOF WHERE THE SUBSCraBIXG 
WITNESSES ARE UNKNOWN. 

§ 23. (a.) ** That a person who executed any instrument of 
writing, or any subscribing witness to any such instrument, 
shall appear before any officer authorized to take acknowl- 
edgments or proofs of such instruments, for the purpose of 
acknowledging or proving such instrument for record, if 
such grantor, or person who executed such instrument, or 
subscribing witness, shall be personally unknown to such, 
his identity, and his being the jjerson he purports to be ^n 
the face of such instrument of writing, shall be p\'oven to 
such officer ; which proof may be made by witnesses known 
to the officer, or the affidavit of such grantor, or person who 
executed such instrument, or subscribing witness, if such 
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officer shall be satisfied therewith ; which proof or affidavit 
shall also be indorsed on such instrument of writing." 

(**An Act to provide for the registry of deeds and other instvn- 
merits of writing," of May 12, 1846, 233, sec. 10. P. D., 839, Art. 
5010.) 

' (6.) To comply with tlie requirements of the foregoing section it 
is necessary : 

1. That the grantor or subscribing witness must make affidavit 
of his identity, and being the person he purports to be, etc. 

2. That the affidavit mast not be annexed to, but must be *' in- 
dorsed on such instrument of writing." 

3. That the officer iu his certificate must recite that the grantor 
or witness were unknown to him ; that the identity and being the 
person lie purports to be, etc., were thereupon proven to his satisfac- 
tion by the affidavit by him taken, indorsed thereoG,and shall there- 
upon* certify that the giantor acknowledged, etc., or that the sub- 
scribing witness proved the same— using the form of certificate of 
acknowledgment or of certificate of proof as given above, so far as 
applicable. 

(c.) Section 8 of ''An Act to regnlate the appointment and define 

the duties of notaries public," of June 24, 1876, 30, is purposely 

omitted from this work. It applies exclusively to notaries public. 

Hence, were it constitutional, county clerks and other officers are not 

authorized to act under it. It does not amend, or profess to amend, 

section 10 of the act of May 12, 1846, above inserted. It provides 

that a notary shall act on a mere introduction. As it takes care not 

to require that the person introducing shall be personally known to 

the notary, or shall know the person introduced, and says that an 

alleged residence shall suffice, it was difficult to comprehend that it 

was framed for any honest, purpose, or to account for its having been 

passed and approved as an emergency Act. Certain it is that no 

business man, even were it held not unconstitutional, would permit 

a deed to himself to be acknowledged or proved under it, and no 

notary public who has regard for his character would, after having 

been canlioned as to its nature, follow its requirementi*. On the 

contrary, he would take care to strictly pursue the i>r<) visions of 

section 10 of the Act of May 12, 1846. (See sujyra, i 23, a.) 
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OF PROOF FOR RECORD WHERE SUBSCRIBING WITNESSES 

DEAD, OR THEIR PLACE OF RESIDENCE IS UNKNOWN, OR 
THEY RESIDE OUT OF THE STATE. 

§ 24. " That the above recited Act shall hereafter read 
as follows : That when the subscribing witnesses to any in- 
strument of writing may be dead, or their place of residence 
unknown, or when they reside out of the State, an affidavit 
thereof may be made and attached to such instiuraent ; 
after which it may be proven for the purpose of being re- 
corded, by the evidence of the handwriting of the grantor 
or person who executed such instrument, and at least one of 
the subscribing witnesses ; or when the grantor or person 
who executed such instrument signed by making his mark, 
by proof of the handwriting of both the subscribing wit- 
nesses ; which evidence shall consist of the deposition or 
affidavit of two or more disinterested persons, in writing, 
attached to such instrument; and the officer takinsr &uch 
proof shall make a certificate thereof, stgn and seal the same 
with his official seal." 

(All Act to amend the niutli section of "An Act to provide for t\\e 
registration of deeds and other instruments of writing, approved 
May 12. 1846," of March 6, 1863, 26, I. P. D., 839, Art. 5009.) 

Itesort is eo seldom had to the proof authorized by this Act, and 
its requirements are so explicit, that it is deemed unnecessary to 
give a form embodying its provisions. 

OF THE COUNTY WHERE CONVEYANCES, ETC., SHOULD BE DE- 
POSITED FOR RECORD AND RECORDED. 

§ 25. (a.) ** All deeds, conveyances, mortgages and 
other liens, shall be recorded in the county where the prop- 
erty is situated." 

(**An act organizing the iaferior courts and defining their powers 
and jurisdiction," of December 20, 183^^ 1.%^ Sec. 35. P. D.^S^i, 
Art. 4973.) 
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(&.) It is deemed mininiiMiiy t^ eite auction 37 of tins Act (P. D., 
834, Art. 42d^ as amended by the Act of May 10, 18.38 (P. D., 834^ 
Art, 4^1), as it only relates to deeds, etc., already executed — not 
thereafter to be made. 

(c.) It is well settled that deeds, etc., must he recorded in the counties 
where the lands are sitnated. (P. D., 83i, SM, Arts. 4373, 493'J-49d2, notes 
1081-1032.)— ffair% v. Bullock, 29 Texas, 216. 

{d ) The record in one county of a do^d to laud lying in another county 
is not such a record as can be used in evidence of title, nor such as would 
aitUorize the use of a copy theieof for the same purpose. — Sullivan v Dim- 

miU, 34 Texas, 114. 

* 

(e) No statute has ever boen enacted in Texas authorizing or 
perraittin*; the registration of deeds or conveyances of any sort, of 
land iu any other county than the organized county in which the 
Liodis situate. If such organized county becomes disorganized the 
law provides as follows: 

(/.) *-*- Hint all counties that have heretofore been legally 
organized, and that have lost their county organization by 
reason of Indian incursions, or from any other cause, shall 
be for all judicial purj)ose8, and for the registration of deedsy 
mortgages, and all other instruments that are now or may 
hereafter be required or allowed by law to be recorded, at- 
tached to the organized county whose county seat is nearest 
the county seat of such disorganized county, and so remain 
attached until such disorganized county shall again be legally 
organized." 

(" An Act concemfng disorganized counties," of November 5, 1866, 
Ch. 91,90.) 

(g.) It is to be observed that this Ai»t applies ouly to counties that 
after having been organized become disorganized, and not to non- 
organized or mere geographical counties. It clearly indicates by the 
words "all judicial purposes, and for the registration of deeds," etc., 
that the Legislature regarded the registration of deeds, etc., as not 
being included iu the phrase "all jndicnil purposes." 

(Ji.) The previously enacted Acts, Chapter 87 of the Acts of J 860; 
119-121, and Chapter 40 of the Acts of 1861, 31, are to attach unor- 
ganized (not disorganized) counties to organized counties for judicial 
and other purposes — the other purposes being expressed — being the 
assessment and the collection of taxes. 
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(e.) *' In all cases where, from the want of qualified ju- 
rors or other causes, the courts cannot properly be held in 
any county, it shall be the duty of the district judge to cer- 
tify such fact to the Governor, and the Governor shall by 
proclamation attach such county for judicial purposes to 
that county the county seat of which is nearest the county 
seat of the county so to be attached. '' 

(Coustitntion of 1869, Art. 12, Sec. 24.) 

(J.) If t1)o Acts of 1860 and 186], and the section of the Consti- 
tution above cited, contained, instead of '^judicial purposes," the 
words **all non-judicial purposes," they might properly be construed 
to authorize the registration of deeds, etc., for land in the counties 
to which unorganized counties are attached. As it is, the registra- 
tion of deeds, etc.. being not a judicial purpose, a misconstruction 
of unambiguous language cannot authorize them to be so recorded^ 
and retroactive legishition being expressly forbidden Constitution 
of 1876, Art. 1, Sec. 16), if so recorded their registration cannot be 
validated. 

(k.) Deeds of land and other registrable instruments toncliitig 
real estate, in order to operate as notice, must be recorded in the or- 
ganized county from the territory or part of the territory of whicli 
the land to form a new county (which exists only as a possible or 
geographical county until organized) is to be made. 

(w.) Where a deed has been properly recorded in the county in whicli 
the land lies, it need not be again recorded in a new or other county.— 
McKi88ick V. Colquhoun, 16 Texas, 148. 

(».) It is notice to purchasers. — Melton v. Turnery 38 Texas, 81. 

(o.) Indeed, as the section of the Constitution of 1869 above cited 
only authorizes the Governor, on certificate of the district judge that 
''from the want of qualified jurors, or other causes, the courts cannot 
properly be held in any county," to, " by proclamation, attach suck 
county for judicial purposes" — not for any other purpose or pur- 
poses — it appears to have precluded the Legislature from assuming 
to do so, as it did in chapters 13 and 15 of the Acts of 1870, in chap- 
ters 13, 16, 39,63 and 121 of the Acts of 1871, in chapters 12, ia3, 157 
and 160 of the Acts of 1874, and in chapters 17, 18, 39, 40, 47, 67, 81 
and 83 of the Acts of 1875 — ^all of which were enacted while the Con- 
stitution of 1869 was in force. 

(p.) Where, through mistake of law, a deed has been recorded, 
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not in the organized county from which, in whole or in part, a geo- 
graphical county has been taken, bat in some county to which the 
land embraced in it never belonged, to which the geographical 
county haa been attacbed'for judicial purposes alone, constitutionally 
hy the Governor, or unconstitutionally by the Legislature, it is the 
safer course to remedy the error by having it promptly recorded in 
the organized county in wliic'h the land lay when the unorganized 
count;y was created. No otTiPr registration would be good in law, 
and registration in a wrong county, as has been stated, cannot be 
cured by retroactive legislation. 

(9.) The recording of instruments not required, or affirmatively per- 
mitted, hy law to l^e recorded, is not notice. — Bumham v. Chandler^ 15 
Texas, 441. 



OF THE DEPOSIT FOR RECORD. 

$ 26. (a.) When a registrable written instrument is duly certified 
•en proper acknowledgment or proof for record, and it is ascertained 
where it ought to be depodted for record, it must next be deposited 
for record and recorded. 

(6.) Sec. 12. When any iDstrument of writing author- 
ized by law to be recorded shall be deposited in the record- 
*er's* officer for record, if the same shall be acknowledged 
or proved in the manner prescribed by law for record, the 
recorder shall enter in a book to be provided for that pur- 
pose, in alphabetical order, the names of the parties, and 
the date und nature thereof, the time of delivery for record ; 
and shall give the person depositing the same, if required, 
•a receipt specifying the particulars thereof. 

(c.) Sec. 13. Each recorder shall, without delay, record 
♦every instrument of writing authorized to be recorded by 
Ihimf which is deposited with him for record, with the ac- 
Iknowledgraents, proofs, affidavits and certificates written on 
or attached to the same, and all other papers referred to and 



* The first section of this Act makes the clerks of the county courts of the several 
comities of this State " the recorders for their rcspectiye counties. 

t An instrument improperly admitted to record cannot be proved by certified copy 
— Kirkpatrirk y. Pope, 89 Texas, SIS. 
LG 5 
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thereto annexed, iu the order and as of the time M'hen the* 
same shall have been deposited for record, by entering them^ 
word for word and letter for letter, and noting at the foot 
of such record all interlineations,* erasures and* words visi- 
bly written on erasures, and noting at the foot of the record 
the hour and day of the month and year when the instru-^ 
ment so recorded was deposited i» his office for record. 

{d.) Sec. 14. Eveiy siwh instrument of writing shall' 

be considered as recorded from the time it was deposited* 

for record;! and the recorder shall certify and attach to* 

every such instrument of writing so recorded the hour, day, 

month and year when he recorded it, and the book and page* 

or pages in which it is recorded ; and when recorded, deliver 

the same to the party entitled thereto, or to his order. 

(**An Act to provide for the regi:*try of deeds nod otlier instro*- 
menu of writing," of May 12., 184(J; 239, Sees. 12, la and 14. P. D.,. 
840, Arts. 5012, 5013,5014.) 

OF DEEDS CONVEYING ANOTHER OR LESS ESTATE TIIAX ANi 

ABSOLUTE TEE SIMPLE TO LAND. 

S 27. (a^) Having traced the successive steps by which a deed 
conveying the absolute fee simple title to land is completed, authen- 
ticated and„ ou ascertaining the proper county in which it is to he- 
recorded, delivered to the clerk for registration, it remains, next io 
order, to treat briefly of other deeds. 

{b.) It must be always borne iu mind that until the actual pay- 
ment of the purchase money (the consideration), the title does not 
pass. This is an essential requisite to a deed, beyond and in adili- 
liou to its delivery, according to repeated decisions of the Supreme 
Court of the State of Texas. ({ 8, u, and 4 11, f, n ; Keeves v. Petty, 
44 Texas, 249, and a hiter unpublished case.) 

* An interlineation or erasure can only be brought to the knowledge of the Supreme 
Court by a bill of exceptions or statement of facts, and not by a fac simile.— Dikes t. 
Monroe, 15 Texas, 230. 

+ Registrable instruments, when duly acknowledged or proved^ certified and deliv- 
ered to the clerk for record, take effect as notice from the time when delivered.— 
Throckmorton v. Price, 28 Texas, 605. 

A party so delivering his deed is not bound to see that the clerk actually does his 
duty by recording it»— Id. [But query as to this. If the party most interested is not 
bouud to see that it is recorded, who is?— Ed,] 
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Particular attention is called to the statutory provisions as to the 
deeds, embraced in this caption, here re-inserted. 

(c.) **Sec. 14. All alienations of real estate, made By 
any person purporting to pass or assure a greater right or 
estate than any such person may lawfully pass, or assure, 
shjill operate as alienations of so much of the right and es- 
tates in such lands, tenements, or hereditaments- as such 
person might lawfully convey, but shall not pass or bar the 
residue of said right or estate purporting to be conveyed 
or assured; nor shall the alienation of any particular estate 
on which any remainder may depend, whether such aliena- 
tion be by deed or will ; nor shall the union of 8uchl)articu- 
lar estate with the inheritance by purchase or by descent, 
so operate as to defeat, impair or in any wise to affect such 
remainder. 

('/.) Sec. 15. Every estate in lands which shall here- 
after be granted, conveyed or devised to one, although other 
words heretofore necessary at common law to transfer an 
estate in fee simple be not added, shall be deemed a fee 
simple, if a less estate be not limited by express words, or 
do not appear to have been granted, conveyed or devised by 
construction, or operation of law. 

(e.) Sec. 18. An estate of freehold or inheritance may 

be made to commence in future, by deed, in like manner as 

by will. 

(An Act concerning conveyances, of February 5, 1840, 153-158, 
$ 3, n, o and r.*) 

(/.) From these sections it is fairly dedncible that conveyances 
of any other or less estate, whether absolute or conditional — to take 
effect at once, or in the future — than an absolute fee simple title, that 
nre known to the common law, and that may not be prohibited by 
the Constitution and laws of Texas, are permissible. 

(g.) While a grantor who may attempt to pass by deed a greater 
estate than he has, will only pass such estate as he has, the creation 

« Reference is not here made to Hartley's,. Oldham A White's or Paschal's Digest, 
because section 18 (e) is omitted in them. The whole of this Act, except sections 6 
<f), 9 (i), 10 (j) And 11 (k), and so much as relates to slaves, is helieved still to remain 
in force— though section 5 (e) cannot, as to chief Jtisticcs, hare effect, as the of&te of. 
county chief Justice no longer exists.— Eo.. 



i 
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of estate A for years, and of life estates with reinaindera (whether by 
deed or by will), is recognized as bein^ lawful. 

{h,) Care must be taken in preparing a conveyance of a less es- 
tate than one of fee simple (an estate for years, or a life estate, for 
example), to express clearly in the deed the precise natare of soch 
less estate. Indeed, it would be safer to state in terms that it is 
intended that the fee shall not be conveyed, for the fee will be con- 
strued to pass ^Mf a less estate be not limited by express words." 

(i.) An estate for years, for life, or by way of remainder, or in fee 
Himple ''may be made to commence in future, by deed in like mao- 
jjer as by will." 

OF QUIT CLAIM DEEDS. 

\i 2S. (a.) A quit-claim deed is a deed of release; an instrument 
' by which all claims to an estate are relinquished to another, without 
any covenant or warranty, express or implied. 

(h.) The words used in the instrument are that the maker '' has 
' remised, released and forever qtdt'claimed all his right, title and in- 
terest." 

(c.) A purchaser who has taken a quit-claim deed is not entitled to 
I>rotection in a court of equity as a purchaser for a valnahle consideration 
without notice; he takes under such deed only the interest his vendor 
fould lawfully conve::.— JJorrwon v. Boring, 44 i^exas, 225. 

(d.) A deed which binds the vendor to warrant " the title hereby con- 
veyed against the lawful claims of all persons claiming the same, or any 
])art thereof, hy, through or under him," is but a quit-claim deed, notwitb- 
standing the special warranty, for that refers to the estate or title sold, 
and not to the land. — Id, 

Query: Is such deed a quit-claim deedf (Seetupra, a.) — ^Ed. 

(fO A vendee by a quit-claim deed does net take by estoppel an after- 
acquired title by the grantor.— ^^Mantoartn^ v. Terry , 39 Texas, 67. 

(/.) He only acquires such title as the vendor had when he made the 
<iuit-claim deed.— t/ame* v. Dnake, 39 Texas, 143 ; Carter v. Wise, 39 Texan, 
*^73. 

(g,) The grantee by a quit-claim deed, it is said, takes the risk of a 
title, unless there be fraud. — Dikes v. Miller, 24 Texas, 417. 

{h.) Recitals in a quit-claim deed of a remote vendor not evidence of a 
prior unregistered conveyance. — Graham v. Hawkime, 38 Texas, 628. 

OF DEEDS APPARENTLY, BUT NOT REALDT, ABSOLUTE. 

$ 29. (a.) As conveyances of land apparently, but not really, 
absolute are frequently (and always unnecessarily) made in Texas, 
it is deemed advisable to here point oat that they caase needless cost 
. and risk, and should be avoided. 
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(h,) It iB quite common, where laud is sold on a credit, or partly 
on a credit, for the vendor to execute at once an absolute deed, and 
at the same time to cause the vendee to execute a simple mortg«ige, 
a mortgage with a power to sell, or a deed of trust, to secure the 
payment of the purchase money. 

(e.) It has been settled by the Supreme Court of Texas that all 
instruments executed at or about the same time between the same 
parties, and in relation to the same subject matter, are to be con- 
strued togetlier as forming parts of one transaction. {Infra^ % 30, s.) 

(d.) Besides, in such case, when the purchase money or consid- 
eration becomes due and is paid, the execution and registration of a 
third instrument (generally a satisfaction or release, thougli an ab- 
solute deed would be preferable) is rendered necessary in order that 
the title may appear clear of record. 

(<!.) In the meantime, before payment, trespass to try title cannot 
be brought for the land by the vendee against the vendor. (See 
jrupra, % 8, 1.) * 

(/.) If it were brought by the vendee, when on the trial he offers 
in evidence liis deed absolute on the face, the defendant needs only 
to offer in« evidence the mortgage or deed of trust to defeat his re- 
covery. 

(^.) If the purchase money is paid, and the vendee offers in evi- 
dence ]iis deed, and the vendor in turn offers his mortgage or deed 
of trust, it devolves on the vendee to offer in evidence the release or 
satisfaction thereof. 

(/i.) A bond for title, duly executed, authenticated and recorded, 
would show the whole transaction in a sale on credit in a less exjien- 
sive and complicated, and at the same time in a more straightfor- 
ward and business-like, manner. 

(i.) On the pfvyment of the purchase mouey as stipulated, an ab- 
solute deed, with such covenants as have been agreed upon, would 
be sufficient, and wo".ld thereafter be the only muniment of title 
needed in a suit, besides and in addition to the otigiual grant and 
the mesne conveyances, if any, to the vendee. (See «wpra, % 8, c-y.) 



OF TITLE BONDS, OR BONDS FOE TITLE. 

§ 30. (a.) '* Every title, bond, or other written con- 
tract in relation to lands, may be proved, certified or ac- 
knowledged and recorded, in the same manner as deeds 
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for the conveyance of land, apd such proof, acknowledgment 
or certificate, and the delivery of such bond or contract to 
the clerk of the proper court, to be recorded, shall be 
taken and held as notice to all subsequent purchasers of 
the existence of such bond or contract." 

(** All Act coucerniQg conveyances," of February 5, 1840, 155, sec. 
7 (* 3, g). 

(k) A title bond, or bond to make title to land, signifies an obli- 
gRtion in writing on paper or parchment, Ai<;ned, sealed and d«^liT- 
ered, whereby the obligor binds himself, his heirs, execntors and 
adtuiiiistrat-ors, on the performance of the condition, which is eitlier 
the payment of money, or the performance of something else, to 
make a deed for a specific tract or to specified tracts of land to the 
obligee. 

{€.) Bach bond, in orderHhat it might not be called in question, 
should be witnessed by two or more subscribing witnesses, and ac- 
knowledged or proven for record and delivered to the clerk of the 
comity court of the county where the land lies, for record. 

As in case of a deed, where a new county is created out*of the ter- 
ritory of an organized county and such new county is not yet or- 
ganized, the title bond must be recorded in the organized county oat 
of which the new county is made. 

(d.) Title bonds may be made to contain any stipulations cr con- 
tracts not contrary to law, upon which the parties may agree. They 
should be clearly expressed. The statutes of Texas contain no 
forms of such bonds. The following form may be modified so as to 
meet the views of those who sell and buy lauds on a credit: 

Form of Title Bond. 
:{e.) The State of Texas, County of . 



Euow all men by these presents, executed and delivered on the 
day of , eighteen hundred and , that I, , of 



the county of and State (merchant), for the considera- 
tion hereinafter stated, to be paid by , of the county of 

and Stiite (farmer), have bound myself, my heirs, executors 

and administrators, and do hereby firmly bind myself, my heirs, etc., 
to execute and deliver, duly witnessed by two or more ciedible wit- 
nesses, and acknowledged or proven and certified (at my cost) for 
registration, unto said , his heirs and assigns, my deed to him 
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•conveying all that certain tract of land situate in theconnty of 

-and State of Texas, wliicli is more particnlarly (lescril>ed as follows : 
.[Here insert the field notes, with any recitals that may be agreed' 
'Qpon], which deed is to contain the following covenant or covenants 
[Here insert any one or more of the covenants, the forms of which 
are given or which are suggested ntpra,^ 14, d-r]. 

Now the condition of tiie above obligation is snch, that whereas 

the said has made and detivered unto me'liis (here insert the 

«mniber) certain promissory notes «f even date herewith, for the sum 

of dollars ($ ) each, bearing interest at the rate of 

<per cent, per annnm from date until paid, and payable at [here in-^ 

^*ert the place] the one being payable on the day of ., 

18 — , and the [here insert when the other or each of the others is 
payable]. Now, if the said — — shall well and truly pay, or cause 
to be paid, each of said notes with the interest therein stipulated at 
the time and place specified [here insert, if it be so agreed — " time 
■being of the essence of this contract'^], then and in that event the 
above obligation is to be in full force, otherwise it is to be ipso facto 

void and of none eflTect, and the said is to "forfeit to me any 

payment or paymentp he may have made. Birc in cafle the said 

shall make ea^i and all of the payments, with interest as 

stipulated in said notes, and I on ray part sliould fail to execute, de- 
liver, etc., my deed ns I am above oliligated to do, then and in that 
event I hereby agree to pay to him, or to his heirs, etc., [here insert 
the sum agreed upon; for esample, double the amount of said notes, 
vrith interest], as liquidated damages, and not as a penalty, at the 
time and place above stated. To all which I bind myself, my heirs, 
etc. In witness whereof I have hereunto set my hand and seal, this 
day of , 18—, as is above written. 

Signed, sealed and delivered, in 

presence of the undersigned, each of [l. S.] 

whom is also witness to the signa- 
ture of the other(s), and signs as 
witness at the request of the obligor. 






TlTLK BOXD, f 30, / 



9f,i Ib i»rdcr to aroid ri-*, tli« »r!!i?r can, at tbe case time, exe- 
nte and dflirer. «« aa fsrrov to f/*jfcr tj^ti oa fir rmplrfiMi tf*/* fi< 
^asr»««<i, » *ch a de«rd aii Le ha»oM:xu«i l>i.n««rlf to make. In case 
ke doe* to the attes^ratioo claojc of the deed Altonld recite that it 
rtkedeed U ^Mjned. 9e.I«^ and drlirerv^l aa ao e«ero«, to take 
*^%ef\ oa the ci/iDpletioo of the payaieDi.<^ ia preseoee of tht: under- 
»igDed, each of wb m", rrc. 

(g:) It can then be deposited (with or with^vat the note« with the 
per4<»n at «ho<«e office or coane.cg n>oai the nvtrs are made pay- 
able. 

' A. > A tir!e b *cd. where a ^e U oiade on a cnrdit, shovs the pre- 
cipe natare of ihe tmD«Acrion« and when complied with bT the pay- 
'■lent of the pi^rchase Bi'>cey and the execaiion and deliTery of the 
deed, a* stipulated, the whule trac^cciuu i^ eTidrt>ced by the deed. 

(i.) When a deed \% made in the fir^t i %<:ar.ce, and a mortgage or 
deed of tm^t is also then executed to ^ecare t'le payment of the pnr- 
chaae mooe\ , when it i« paid a third instrument has to be executed, 
delirered and reconled, in order to show a dear title of record. 
Three instruments have to be prepared and recorded, while two 
won?d be sufficient. In a suit, a deed executed in pursuance of a 
title bond can be read in evidcLce alone, without the title bond. 
But where a mortgage or deed of trust is executed, when the deed is 
offered in evidence the opposing party can offt* r the mortgage, or 
^iti^ of trust, aud thus compel the production of the third instru- 
ment — the release. Three iostrumeuts might have to be offered in 
evidence nhere one would of itself prove what is required. 

{).) As the title is heid not to pass until thecoLsideration is paid 
^see 9vpra^ $ 8. u, and ^ II, f, k), it is not pereeive4l why sales of land 
on credit should be evidenced by an appai*eiitly absolute deed, a 
mortgage or deed of trust, and a release, when the more simple and 
business-like mode of a title bond and a deed answers the purpose 
of the jmrties better and at less co:^t. 

{k.^ A title bond duly recoitled is notice to all subsequent puichafiers. — 
AlUm V. Root, 39 Texas^ :>9. 

(/.) In States where the distinctive jurisdictions «»f law and equity are 
maiDlained, a deed retaining a Hen to secure the payment of the purchase 
moner would be treated as a mere title bond, and could not be nsed in evi- 
dence in an action of ejectment for the purpose of stio wing title in the ven- 
dee.— Cafdrel/ V. Fraim, 32 Texas, 310. 

But query as to thisT — Ed. 

(«.) A recital in a title bond of the payment of a certain consideration 
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is not conclusive, bnt, at most, only prima fade evidence, either of the trne 
amount of*tbe consideration, or of the faci that it was paid. — Ehorn v. Can- 
won, 32 Texas, 231. 

But is it not conclusive until impeached t (See i 11, b, b and ].) — 
Ed. 

(n.) Bond, the nieaningf of, prior to the adoption of the common law,, 
defined. — Foster v. ChampUn, 29 Texas, 22. 

(o.) It is one of the fundamental rules of evidence that all private writ- 
ings mast be proved to be genuine before they can be admitted as evidence. 
Oue of the exceptions to this rnle is where a deed is thirty years old, in 
which case it is presumed that proof of its execution by subscribing wit- 
nesses or otherwise is out of reach, and the deed is said to piove itself. 
The principle underlying this exception seems applicable to all ancient 
writings which might be evidence of present rights. — Stroud v. Springfield, 
28 Texas, 649. 

(p.) Where the execution of a title bond was not denied under oath, it 
was held fully proved accoiding to the rules of the common law, and such 
proof dispensed with <he registration and notice required by the ninetieth 
section of an Act to regulate proceedings iu the district court. (P. D., 
Art. 1443, note 549, and Art. 3716, note 840.)— Fear^ v. Ciimmimjs, 28 
Texas, 91. 

(g.) The primary object of a title bond for land is to secure the title ; it 
becomes an obligation for money only upon a breach of its conditions, iu 
consequence of which the obligee becomes entitled to damages. — Bullion v. 
Campbell^ 27 Texas, 653. 

(r.) Where a title bond for land purported to be made in consideration 
ot "one dollar" and of **kindneNa to me as a stranger;" held, doubtful 
vsrhether the instrument expressed on its face a vaLiable consideration. — 
Davis V. Turner, 26 Textis, 98. 

(8.) Most generally a contract for the sale of land, though evidenced by 
several instruments, as a bond for title on oue side and notes on the other, 
is understood to be an entire contract. When so treated, it becomes anal- 
ogous to a memorandum or articles of agreement for the sale of land, which 
\6 usually signed by both parties, each party taking a duplicate original — 
the usual mode of contracting for the sale of land iu £uglaud. — Scarborough 
V. Arranty 25 Texas, 129. 

(t.) When the venciee has taken a bond for title which does not show 
that the purchase money has been paid, upon proof that he paid it, his 
title becomes absolute, and he and those claiming under him can recover 
the land from his vendor, or a subsequent vendee, in an action of trespass 
to try title; and is not put to his action for specihc performance.— /SVcre«< 
V. Jones, 21 Texas, 121. 

See Texas Digest, ** Title Bonds," 550, 1 to 11. 
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an indent nre, or by one (tlie lessor), as a deed poll. The former 
form ip, peihaps, the more convenient. 

(/.) "The words' 'demise, grant (or set) and to farm let' are 
technical words well understood, and are the roost proper tliat can 
be used in making a lease; but whatever wo**dA are sufficient to 
explain the intent of the parties, that the one sliall divest himself of 
the possession and the other come into it for such determinate time, 
whetlier they run in ♦he form of a license, covenant or agreement, 
are of themselves sufficient, and will in construction of law amount 
to a lease for years as effectually as if the most proper and pertinent 
words bad been made use of for that purpose." (Bouviei's Law Die, 
** Deeds." 

{g.) It is the safer practice to have a lease prepared, execnted, 
authenticated and recorded with all the formalities used in prepar- 
ing, etc., a deed conveying the absolute title to land. 

No form of a lease is given in any statute of Texas, but the follow- 
ing form, which is intended to be executed by both parties (in du- 
plicate, each to be delivered an original), is deemed sufficient, and is 
preferable, as it shows the entire contract — not mei^ly a part, as 
would be tl 6 case were it executed by the lessor (or landlord) ahmc: 

Fonn of Lease, 
(h.) The State of Texas, County of 



This indenture, made on the day of , eighteen hundred 

and , by and between of , and of 

witnesseth, that the said , in consideration of the (yearly^ 

rent and covenants hereinafter mentioned and reserved, on tlie part 

and behalf of said , his executors, administrators and assigns, 

to be paid, kept and performed, hath demised, set and to farm let, 
and by these presents doth demise, set and to farm let, unto said 

, his executors, administrators and assigns, all that certain 

[here descrilie the tract of land or house and U>t, stating the county 
and State in which it is situated.] 

To have and to hold the same, and all and singular the premises 

hereby demised, with the appurtenances, unto the said , his 

execHtors, administrators and assigns, from the day of 

i^cxt ensuing the date hereof for and during the term of 

theuce next eusuing, and fully to be complete and ended, yielding 
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or city, oaght, in most cnses, to contain additional covenants fur the 
protection of tlie iessor, or landlord. For example, where the les- 
see's cliaracter is not well known, it may be but pradent to have 
covenants inserted that he will carry on or permit upon the premises 
Tio pursuit or occupation contrary to law (or that may be specified); 
that he will not sublet; that he wi>l do or suffer notliing to be done 
thereon that will increase the fire risk (or that will increase or viti- 
ate the insurance if the property is insured); and that he will not 
cfaange or remove or add to the fixtures, the whitewash, paint and 
plastering included, on the premises, without the written and signed 
consent of the lessor previously obtained. 

{j.) The covenants in a lease, and each of them, may also be for- 
tified by an additional one stipulating that the party committing a 
breach (of each) shall pay a specified sum for such breach as liqui- 
dated damages and not as a penalty. 

(h.) The parties may well agree to this as to each of their recipro- 
cal covenants, rather than to leave the damages to be assessed upon 
verbal proof, which is not onlj^ apt to be indefinite, but is in all cases 
more or less expensive to adduce. 

A few judicious and well considered covenants in a lease (as in a 
deed) may prevent litigation, or, at least, render it comparatively 
prompt, certain and free of needless costs. 

Parties about to contract are generally willing to have such mu- 
tual covenants as may be protective of their respective interests 
inserted in the lease, and when they are inserted, are more apt to 
respect them than if they were not* 

(2.) It may hero be remarked that " An Act to provide a summary 
remedy to enable landlords or lessors to obtain possession of lands 
or tenements unlawfully detained or withheld by tenants,*' of Feb- 
ruary 5, 1840, 174; P. D., 647, Arts. 1759-1768, does not appear to 
have been repealed by " An Act to regulate proceedings in case of 
forcible entry and detainer,'' of March 15, 1848, 102 ; P. D., 646-648, 
Arts. 3869 -3872. 

Tlie former Act is to provide a summary remedy against '' any ten- 
ant or tenants for a term of life or lives, year or years, or other per- 
son or persons,*' etc., who ''shall unlawfully hold over any lands, 
tenements or hereditaments, after the expiration of the term," etc., 



* As to the lien ipven by law to secure the payment of rents and advances in case of 
land, and anthorizinjf " such contracts in regard to rents and allowances as they ^ 
(i. e. the landlord and tenant) " may think proper," see **An Act concerning rents 
and advances,^' of April 4, 18T4, 65-B9, Sees. 1 and 6; and *<An Act to amend the flfth 
wction of <An Act concerning rents and advances,' approved April 4, 1874," of An- 
Sust 14, 1876, 187,. Sec t2.— ED. 
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Agreements affecting Title to Land, § 32, ft, c. 79 

recorded, shall take effect and be valid as to all subsequent 
purchasers for a vahiable consideration, without notice, and 
as to all creditors, from the time when such instrument 
shall be so acknowledged, proved, or certified and delivered 
to such clerk to be recorded, and from that time only." 

(*'An Act concerning conveyjinces," of February 5, 1840, 15;^, Sec. 
13. P. D., 837, Art. 4994. See supra, i 3, m. 

(b.) The Supreme Court of Texas lias declared that a meinoran- 
dura or articles of a;;reement, which i.s Uiiually signed by both par- 
ties, eacli partj( taking a duplicate original^ is the usual mode of 
contracting for the sale of laud in England. (See Scarborough r. 
Arrant, 25 Texas, 129.) 

The following is a form of what is styled a Memorandum of Agree- 
ment or Articles of Agreement, such as is contemplated by the above 
decision : 

Articles of AgreemenU 

(c.) Articles of agreement made by and between A. B„ of , 

merchant, and C. D., of , farmer, as follows, to wit: T!ie said 

A. B., for the consideration hereinafter mentioned, does hereby cov- 
enant, promise and agree with the said C. D.,by the le presents, that 

he, the said A. B., shall and will on or before the day of 

next ensuing the date hereof, at the proper cost and charges of the 
sjiid [either], by a good, lawful, duly witnessed and acknowledged 
deed, well and sufficiently grant, convey aii^ assure unto the said 

C. D., his heirs and assigns in fee simple, the following tract of land 

situate in the county of and State of Texas, which is more 

particularly described as follows: [Here insert the description.] 

Said deed is to contain the following covenants, to wit: [For ex- 
ample, a covenant that the grantor had good fee simple title, that 
lie has actual possession of said tract, that ic is free of all incum- 
brances, taxes included, and a covenant of general warranty —in a 
irord, any or all of the covenants given or suggested supra, in $ 14, 
a-r.] 

In consideration whereof the said C. 1>. does covenant, promise 
and agree with the said A. 6., by these presents, that he the said C. 

D. stiall and will, on the execution, delivery and acknowledgment of 
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Title Bond, § 30, n-t. 7a 



is not coDclnstve« bnt, at most, only prima facie evidence, either of the true 
amount ofitlie consideration, or of the faci that it was paid. — Eborn v. Can- 
. non, 32 Texas, 231. 

Bat is it not conclusive until impeached t (See $ 11, h, h and 1.) — 
Ed. 

(».) Bond, the nienninp^ of, prior to the adoption of the common law^ 
defined. — Foster v. Champlin, 29 Texas, 22. 

(o.) It is one of the fundamental rules of evidence that all private writ- 
ings mast be proved to be genuine before they can be admitted as evidence. 
One of the exceptions to this rule is where a deed is thirty years old, in 
which case it is presumed that proof of its execution by subscribing wit- 
nesses or otherwise is out of reach, and the deed is said to prove itself. 
The principle underlying this exception seems applicable to all ancient 
writings which might be evidence of present rights. — Stroud r. Sprini/fitldf 
2S Texas, 649. 

{p.) Where the execution of a title bond was not denied under oaJh, it 
was held fully proved according to the rules of the common law, and such 
proof dispensed with <he registration and notice required by the ninetieth 
section of an Act to regulate proceedings in the district court. (P. D., 
Art. 1443, note 549, and Art. 3710, note 840.)— Fear/^ v. Cummiiujs, 28 
Texas, 91. 

{q.) The primarj' object of a title bond for land is to secure the title ; it 
becomes an obligation for money only upon a breach of its conditions, iu 
consequence of which the obligee becomes entitled to damages. — Bullion t. 
Campbelly 27 Texas, G53. 

(r.) Where a title bond for land purported to be made in consideration 
oi "one dollar" and of ** kindness to me as a stranger;" hehff doubtful 
whether the instrument expressed on its face a val.iable consideration. — 
navis V. Turner^ 26 Texas, 98. 

(8.) Most generally a contract for the sale of land, though evidenced by 
Hoveral instruments, as a bond for title on one side and notes on the other, 
is understood to be an entire contract. When so treated, it becomes anal- 
ogous to a memorandum or articles of agreement for the sale of land, which 
16 usually signed by both parties, each party taking a duplicate original — 
the usual mode of contracting for the sale of land iu England. — Scarborough 
V. Arrant, 2.5 Texas, 129. 

(t.) When the ventlee has taken a bond for title which does not show 
that the purchase money has been paid, upon proof that he paid it, his 
title becomes absolute, and he and those claiming under him can recover 
the land from his vendor, or a subsequent vendee, in an action of trespass 
to try title; and is not put to his action for specific performance. — Sticrest 
V. Jones, 21 Texas, 121. 

See Texas Digest, ** Title Bonds," 550, 1 to II. 
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If Xhv intent of the pHitios in intikin^ a lawful contract is frus- 
trated by wliat Jeremy Benth.-im styles ''jiulge-ipade law," a lenjidy 
can certainly be provided by the Legislature. 

A convenient foiin of a deed o^trtut is here inaerteck 



Foim of Deed of TrtMf. 



(e ) The State of Texas, County of 



Know all incu by these pi-escnits, etc. [as in case of a cleed convey- 
ing the absolute fee ^ioiple title to land until (he end of the clause 
of warranty. Then insert as fiillowa :] 

In trust, ueveitlieieM, for iiuismuch as I am i4idebted to 

in the sum of , payable at on the d^iy of , 



with interest thereon at the rattt of 



fnini (datte). until paid,. 



now in case the stiid sum, wiih interest as stipuhiteil, i.s paid wh«D 
the Siune becomes due, then and in that event this i^istiument ii^to 
become void and of u<»ne effect; but in ease said sum^ uith interest^ 
or any part thereof, is not paid when the same l»ecfimc <kie, then and 
iu that event the said (trustee), \,i in case of his neglect or fadure 

from any cause to a«l, of as his substitute, andia 

eaKC of his neglect or failure from an^' cause to act, the sheriff for the 

time being of , or any one of his deputies as his sulistitute,. 

Khali {iroceed to ndvertit^ and sell and distribute the proceeds, as iu 

case of a sale under itsecHli^m, the afurt*descrilied , aud shall' 

convey the same to tli« purchaser or purchasers thereof, tlHs trustee 
or Ills substitute fii^s^ deducting the costs aiid cotiimission allowed 
by law to sheriffs |br advertistiig and selling under execution, as 
ct)m|H'Dsatiou for liis services as trusli*e. 

(/.) I do hereby coveniuit, f<»r myself, my lieii^, execntora and 
r.dministrators, that iiiasiiiurli as this iiistrnment has beeu made a 
deed of trust instead of a mortgage with or without a power to sell, 
in onler that it may be ewfoiced without the necessity «if any order 
of any court, whetlu^r I be living or dead,, at the lime it stipulates 
that it shall be enfoicealde, and that the uunecesssiry delay and ex- 

}N*nse of auy such order may be avoided— in tke sum of dtdl.-irs 

:;s liquidated damages aud not as |ienalt 3* — that no other action shall 
be had in the eounty court in case of my death touching the prop- 
erty embraced im this de«d of trust thau t« lecclvt and vanse to be 
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returned in the inventory of my estate the interest, if any tl^ie be,, 
tiiereiu tlint may belong to my estate under this trust.* 

((/v) And I do hereby further covenant, for myself,, my heir9,.ex(- 
ecatorsand administrators, that in case any order of sak ia obtained, 
caused or Buflvred to be obtained, by them, or any of them, of the 
property embraced In this deed of trust, then and in that event I or. 

they shall pny unto the said , his heirs or assigns, the sum. 

of dollars as liquidated damages and not as penalty. 

(ib ) I do hereby, for myself, my heirs, etc., farther covenant that; 
ill ease the trust hereby created be not enforced within four years 
from and after the date upon wliich the debt liereby secared becomes 
due, then and in that event the incumbrance hereby ci*eated shall. 

ce;iBe and be forever discharged, and the ^— herein described 

fthall become and be as free and clear thereof as if this deed of trust 
had never been made. 

In witness whereof I have hereunto set my hand and affixed my. 
seal, this day of , eighteen hundred and . 

Signed, sealed and delivered, in 
presence of the undersigned, each of 
whom is also witness to the signa- 
ture of the otlier((?), and signs as 
witness at the request of the maker. \ 



[l.8.1 



(j.) The forms of covenants above, marked f, ^and ll^ are given 
in order that they may l)e insetted or omitted at tbe option of the 
parties. If the forms f and g should be held sufficient, deeds of trust; 
coulainiiig them will be eufurceablo without delay aad. expense in. 
case the makers should die. 

(^'.) The covenant marked h, is given in order that wliere a. formal' 
satisfaction or release of the trust may not be entered o£ record, the 
property may become clear of record on the expiration of fburyeani^ 



* If a party can tiy will keep the whole of his estate out of coort (see Gen. Laws of 
1876y 128, Ch. 84, Sec 133) can he not by contract koep a part of his estate oat of ooart,^ 
when by so doing the estate is bonefltted?— Eow 
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(A;.) It may be here remarked that deeds of trust, in the more 
extended sense of the term, by which property, real or personal, or 
both, is vested in a trastee or trustees, there to remain for the use of 
Kome person or corporation, are so little in use that a form of sucli 
instruments is not in9erted in this work. 

(Z.) The record of a trnst deed affdctod all snb.ieqneut purchasers with 
aiotice of its terms. — Merriman v. Buaaelly 39 Texas, 278 

(m.) A deed of trust exeonted by the busbaud and wife to secure a debt 
'due from the husband, is such a conveyance of an interest in the land as 
is contemplated by au act defining the mole of onveying property in 
which the wife has an interost.—Jordjfi v. Park^ 3S Texas, 429. 

(n.) A sale by a trustee under such a deed of tiust is not a forced sale 
in contemplation of law. — Id. 

But query as to thisf See Constitution of 1876, Art. 14, Sec. 50. 

(o.) Where a deed of trnst did extend the time of payment of a joint 
note, it furnished no defense to one of the parties who held himself out as 
principal, though he may have been but a surety as between himself and 
bis co-maker. — Boberts v. BoonCf 32 Texas, 385. 

(p,) Where a trustee advertises for a less time than he is required to 
do by the deed of trust, and sells, the sale is void. — Young v. Van Ben- 
ihuyseny 30 Texas, 762. 

(g.) Most generally a contract for the sale of land, though evidenced 
by several instruments, as a bAnd for title ou one side and notes of hand 
on the other, is understood to be intended as one entire contract. When 
Ko treated, it becomes analogous to a memorandum, or articles of agree- 
ment for the sale of land, which is usually signed by both parties, each 
]»arty taking a duplicate original — the usual mode of contracting for the 
Kale of land in England. — Scarborough v. Arrant, 25 Texas, 129. 

(r.) A power to sell contained in a mortgage or deed of trust given to 
secure the payment of a debt, although not revoked, on general principles, 
by the death of the constituent, is inconsistent with our statutes respect- 
ing the settlement of estates df deceased persons, and therefore cannot be 
executed after the death of the constituent. — Bohertson v. Panly 16 Texas, 
472. 

See also Reeves v. Petty, 44 Texas, 252. Judge Moore dissenting. 

(8.) A trust in lands can not be proved by the testimony of a single 
witness swearing to the verbal declarations of the alleged trustee, unless 
tbere be strong corroborating circumstances. — Hall v. Lay ton, 16 Texas, 
262. 

(t.) The mere use of a person's name as trustee is not sufficient toraii^e 
an implied promise on the part of the beneficiary to pay him a sum ef 
Kioaey as commissions, uot otherwise. — Catlln v. Glover ^ 4 Texas, 151. 
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(m.) The conditions and solemnities annexed to the execntion of a 
power, must be strictly complied with, however unessential they might 
otherwise have been. Their observance is indispensable, and admits of no 
equivalent or substitntiun. — Crosby v. Houston^ 1 Texas, 203. 

(u ) Parol testimouy>«l8 admissible to prove that a deed or instrument, 
abs'jlnte on its faice, was executed and delivered upon certain trusts not 
reduced to writing, and which the grantee x>romised to perform. — Mc- 
Clenny v. Floydj 10 Texas, 159. 

(w.) The doctrine of implied trusts is applicable to a deed obtained 
fraudulently and without consideration. — Id, 

(x.) Trusts are not included in our statute of frauds, and may therefore 
be proved, as at common law, by parol. — Miller v. Thatcherj 9 Texas, 482. 

(y.) It seems that the testimony of a single witness, swearing to the ad- 
missions of an alleged trustee, iH insufficient to establish a trust in lands, 
although the alleged trustee be living, and his answer, denying the trust, 
be not under oath. — Id. 

{z.) Where one receives a conveyance of property in trust to reimburse* 
liimself and another for money paid, and a suit is brought to enforce the 
trust, on the part of the second cestui que trust, a decree may be prayed for 
iind made to the effect that the trustee pay to the plaintiff the amount in- 
tended to be secured, by a certain day, and in case of his failure to do so, 
then that the property be sold, etc. — Id, 

(aa.) Where a deed of trust and mortgage provided that the trustee 
should proceed to sell, in a certain event, upon request of certain benefi- 
ciaries in writing, it was h^ldj that although it was admitted that the trus- 
tee could not have proceeded to sell, if tl^e property had remained where 
the trust deed had left it (in Alabama), yet where he was prevented by 
the acts of the defendant (running the property off to Texas,) from exe- 
cuting the trust in the specific manner pointed out in it, and had to resort 
to a suit to foreclose the mortgage, it could be enforced by the direction 
and according to the rules of the forum ta which the trustee had been 
compelled to resort to secure the trust reposed in him. — Gaines v. Daven- 
lort, 8 Texas, 451. 

{lib.) A trustee in a deed of trust made in another State may follow the 
trust property to this State and enforce the trust by suit, without making 
the cestui que trusts imrties. — Id, 

{cc.) ParoL evidence is iidmissible to prove that a deed or instrument, 
absolute on its face, was executed and delivered upon certain trusts, not 
reduced to "writing, and which the grantee promised to perform ; and the 
same may be established. — Meud v. BandoJph^ 8 Texas, 191. 

{dd.) Upon the same principle or b/isis is founded the rule which en- 
joins the specific performance of any promise by which another is pre- 
vented from performing an intended act, or through which he omits to 
make cert.ain arrangements, provisions or gifts, by will or otherwise, for 
other jjersons. — Id 
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{ee.) The only contract in relation to lancU which is required h oar 
■tatnte of franiU and framlnlent oinveyancos to b) in wriMn*;, is tht^ cm- 
tract for tlieir Rale; express tmsts in relation t><i lHn(7s staiid ai>oii th*^ s-imo 
]N>licy with implied or conHtnictive trusts; the facts from which rt'snlti ig 
tmsts arise, and the special contracts by which express trusts are cr<'at<'d, 
may alike be proved by parol evidence. — Jfi. 

iff.) The rales in relation to the l>roof of implied or constractivo trnstA 
micht doubtltiss k»e a M'<i''d a-4lvaitta;;eou8lv to the pniof of express parol 
trustt>; it must l»e clear and satisfactory, and such as is reasonably atraiu- 
able under the circumstances of the ca^e. — Id, 

{99 ) When a principal invests his a;^ent with a {general power^ i»i* with 
the absolute es'ate, with a paitd or separate understanding or a^ro ino.)t 
that the authority is to be exercised or the I'stato to be cc»tiveyed tbi- a . ar- 
ticular purpose only, the princip.il will be honiTd, as a general rulo, by the 
acts of the agent in fraud of the parol or separate undeiNtandiii;; or aurre- 
ment; the exception being in case of notice, etc. — Greaeaux v. Wheeler^ t> 
Texas, 515. 

{hh.) Where the owner of pro[>erty makes a ci>aveyance absoliir** in 
form, with a parol trust annexed, a sibsi^quent purchaser from the <!i>iieo 
without notice of the trust would not be affected by it. — Davis v. L'}ftin, 
6 Texas, 4:^. 

{ii.) Parol testimony of the declarations of a person since d^r-iMse I, in 
whom was the legcil title to Ian:l in controversy, is iiic »m[)ofent t » i»r.»ve 
the eqnitable title to be in another. — Neill v. KeefCj 5 Texas, 23. 

UJ') Where the consideration money is paid by one. ami the deed r.iken 
in the name of another, a resulting trust arises in favor ot' the f.irni r. and 
th*e latter lunst hold the thing purchased for his use and benetit — Tarplctf 
V. Poagffa adminisiratorf 2 TexbS, 139. 

(kk.) Statntes of limitations are adopted in chan<*.ery by way of anal- 
ogy, but untler such rules and restrictions svs are deemed compatible with 
equity, aiil lisnuj in train istioan of ex hums trust — i.i s leh as or gi.iar>*d 
in fraud, and much mtre in tli'xse gpowin:^ out of opiiressiou — the bar is 
not allowed to intervene. — Hall v. Phelps, Dallam, 435. 

{II.) A suit in a fiduciary capacity for an injury done to the trusr estate 
precludes the simo party from instituting another sait in a dilferenr ca- 
pacity fi)r the same injury. — Bailey v. Haihli, Dallam, 376. 



MORTGAGES OF LANB. 



§ 34. (a.) ''All mortgages on real estate shall, upon 
the usual proof, be recorded in the county where the land 
is situated, within ninety days from the passage of this act, 
or from the date of the execution of such mortgage ; and 
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upon personal property in the county where the mortgigor 

lives. No mortgage shall take lien upon property unless so 

recorded.'^ 

("An Act to provlile fi>r the foreclosiiiflf of mortgngofi on real anil 
perAonal estates," of May 15, 1^33, 135, Sec. 3. H. D. 834, Art. 2759. 
0. & W. D., 381, Art. 1723. P. D. 8a% Art. 4985.) 

(ft.) *'A11 mortgages shall be recorded as heretofore, 

but the Ken created by the making of the mortgage shall 

not be lost or destroyed, as between the parties to it, if the 

mortgagee should fail to have it recorded within the time 

prescribed by law." 

("An Act to amend an Act for the forecloftin<f of mortfrnpeR on real 
and personal estate, approved Mav 15, 1338," approved Febrnary 5, 
1840, 70, Sec. 3. If. D., 835, Art. 27(52. O. & W. D., 331, Art. 1725. 
P. D., 835, Art. 498G.) 

(c.) ** All bargains, sales, and other conveyances what- 
•ever, of any lands tenements and hereditaments, whether 
they be made for passing any estate of freehold or inherit- 
ance, or for a term of years ; and deeds of settlement upon 
marriage, whether land, slaves, money, or other personal 
thing shall be settled or covenanted to be left, or paid, at 
the death of the party, or otherwise ; and all deeds^of trust 
and mortjra^es whatsoever, which shall hereafter be made 
and executed, shall be void as to all creditors and subse- 
quent purchases for valuable consideration without notice, 
unless they shall be acknowledged or proved and lodged with 
the clcrl?, to be recorded according to the directions of 
this act, but the same as between the parties and their 
heirs ; and, as to all subsequent purchasers, with notice 
thereof, or without valuable consideration, shall neverthe- 
less be valid and binding.^' 

(^* An Act concerniiij; conveyances," of Febrnary 5, 1840, l'»4, Sec. 
4. H. D., 833. Arr. 27(57. 0. & W. D.. 331, Art. 172G. P. D., 83G, 
Art. 4938. $ 3, d.) 

(cZ.) '* Every conv2yance, covenant, agreement, deed, 
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deed of trust or mortgage^ in this Act mentioned, which 

shall be acknowledged, proved or certified according. to 

law, and delivered to the clerk of the proper court to be 

recorded, shall take eflPect and be valid as to all subsequent 

purchasers for a valuable consideration, without notice, and 

as to all creditors, from the time when *8uch instrument 

shall be so acknowledged, proved, or certified and delivered 

to such clerk to be recorded, and from that time only." 

('•An Act concerning couvojancep," of February 5, 1840, 15^3, Sec* 
13. P. D., 837, Art. 4994. See supra, i 3, m.) 

(e.) " It shall be the duty of each recorder to record^ 
in the books provided for his oflice, all deeds, mortgages, 
***** which shall be proved or acknowledged 
according to law and delivered to him to be recorded in his 
oflSce." 

(**An Act to provide for the registry of deeds and other instrii- 
njents of writing/' of May 12, 1846, 239, Sec. 4. H. D. 841, Aii. 
2787. P. D., 838, Art. 5004.) 

(/.) In regard to mortgages with a power to eell see suprOj 4 33. 

(</.) As a mere mortgage cannot l>e enforced witliout an order of 
court, mortgages are so seldom nsel in tlii.s State (Uein;? substituted 
by deeds of trust, or by mortgages with a power U\ 8ell), that it is 
deemed unnecessary that a fjrm of mortgage should be here in- 
serted. 

(A.) Growing crops may be mortgaged. Cotton planted is subject to 
mortgage regardless qf its growth towards maturity. — Cook j. Steele^ 42 
Texas, 53. 

(i.) The rights conferred by a ra^rgage cease when the debt secured is 
barred. — i?o»« v. Mitchell, 18 Texas, 150. 

(J.) A mortgage is treated in equity so completely as the incident to 
the debt, that the payment <»f it extinguishes the mortgage without a re- 
lease from the moitgagee. — Pei'kina v. Sterne, 23 Tei.as, 561. 

(fc.) The assignment of the debt, even by parol, or the delivery of a 
note payable to bearer, secured by mortgage, draws after it the mortgage 
as appurtenant to the debt. — Id. 

(I.) Though the creditor has no remedy on his mortgage after his debt 
is barred by limitation, a new promise by which a debt barred by the 
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statute is revived, will also operate to revive the mortgage, tlioiigh there 
be DO words to that effect in the new promise. — Id, 

(m.) It U the duty of the assignee of a mortgage upon land to make 
Lis assigument a matter of record. — Henderson v. PUgrimj 22 Texas, 464. 

(») Where a snit is bronght to ft>reclose a mortgage hut there is no 
onlerof sale, or judgment of for*»closnre, a bona fide purchaser subsequent 
to such judgment as has been rendered (i. e. one not of foreclosure) takes 
exempt from mortgage. — Johnson v. Murphy, 17 Texas, 216. 

(o.) A power to sell contained in a m irtgage or deed of trust given to 
seciue thepaymeLt of a debt, although not revoked on general principles 
by the death of the constituent, is inconsistent with our statutes respect- 
iugtbe settlement of estates of deceased persons, and therefore cannot be 
executed after the death of the constituent. — Rohertnon v. Paalj 16 Texas, 
472. [But query as to this f— Ed] 

See also Iteeves v. Petty, 44 Texas, 252. Judge Moore dissenting. 

ip.) Where a df^bt secured by a mortgage is barred the mortgage can- 
not be foreclosed.— />«/// v. Graham, 12 Texas, 427. 

{q.) It is competent to prove by extrinbic evidence that a deed which is 
in the form of an absolute or conditional sale was in fact intended to se- 
cure subsisting indebtedness, and was therefore a mortgage. — Fowler v. 
Stomimj 11 Texas, 478. 

(r.) An absolute bill of sale, and a bond to reconvey upon payment of 
a certain sum at a given day, otherwise the bond to be void, in ihe ab- 
sence of some proof of a loan of money or forbearance, constitute a condi- 
tional sale.— T/<ootj3«ow v. Chumney, 8 Texas, ^89. 

W See this case for an instrument which was hrld to be an executory 
cantract of sale, and hot a mortgage. — Coles v. Vcrry, 7 Texas, 109. 

(<) A deed, absolute on its face, will be va id and i ffcctnal as a mort- 
gage, as between the parties, if it was intended by them to be merely a 
security for a debt. The character of the conveyance will be determined 
I'v the clear and lertain intention tf the pariich; and parol cNidenceis 
Julmissible to show "what their iutentiou rca'ly was. — Cartel' v. OartcTj 5 
Texas, 8:5. 

V") If the question of mortgagee or not depends upon written iiistiu- 
i^'onts, it is for the court to decide; but if upon written and parol evi- 
tlence, ifis within the province of the jury.— M 

[v.) Where a mortgage asseits a claim of abs(du1e owneuhip in the 
property mortgaged, it is not necessaiyfor the mortgagor to tender the 
ftnionnt acknowledge d to be due on the mortgage, before commencing suit 
for the property,— Waifn v. Johnson and others, 4 Texas, 311. 

(w) It matters not what may be tl;ie face of a conveyance, nor what the 
circmnstances attending its execution, either the grantee or the grantor 
iiiay allege that it was, in substance, a stcuiity for the loan < f money j and 



90 Mortgages, § 34, Xr-bb. — Judomexts, etc., § 35, a. 



wIhtr that is uile^^n I and pa ol evidence is introdacetl, it is a qnes*ioti of 
faci f.»r the jury, whether it was, in snlistance, a loan of money; if a loan 
of numey, thtMi it is a iiiort;;ag.», and the niorf (^agor may ii88ert his ri«;ht 
of mlcnipti'm ; or, the property l>einx loKt withont defanit of the miMt- 
P'i';ci», the hitter may recover the m»ney" loaned, notwi Imrandi it; there 
\v;is no personnl coveoa'^t or pronii.^e Xa\ pay enibrace^l in the form which 
the partieH «rave to the transiietion. — Stephens v. Sherrod, 6 TexuH, 294. 

(j* ) Thi» doctrine of mart*;*^^© di-«cns»e(i — Sampson if Keene v. William- 
son^ 6 Texa-s 1**- 

The propriety o^mloptiug a simjiler ancl less deceptive form of mortgage 
uu-^ixi'sted. — Id. 

('/.) A {▼eni'ral power of aliiMiation, not confi^rred for a special ebject or 
to clFoct a sp cifi'j imrpose. inchiJDs the power to niortga;^**. — /d. 

{z.) A ino T:»;ijje is a co;iditi'>nal transfer of property, wjiich becomen 
ab^iolnte in Inw. if x\\*^ coniliti<»n be not performed. — Luckett 4" Luckett v. 
Townnend Jf' Mtore, 3 Texa*», ll'J. 

A inort*;«;re is a ]dedj^o, and no more. It is an absolnte pledge, to hecone 
an abnohite interatj if not redeemed at a certain time. A pltMljre is a de- 
posit not to he taken bask b:it on the payment of a certain sum. — Id. 

(aa ) In the case of a raf)rt.ga;e the legal proi>erty passes to the mortga- 
gee, wirh a ri;;ht .if rh*.fe..-tsaiice. Th -. p».ss:»ssion nend not accompany the 
mortgtige. In a pledge, the general property does not pass to the ]»awiiec; 
he acfpiires only a light to pOHsc^sion and use. The possession mnst follow 
the pledge — Id. 

(hb.) If th.'". ein-nmstances show that a deed was given as a sccnrity for 
the payment of money, it will be treated as a mortga;;e, no matter what 
the eriiis may be in which it is written. — Stampers x, Johnson^ 3 Texas, 1. 



JUDGMENTS AND DECREES OF PARTITION OF LAND, OR BY 
WHICH THE TITLE TO LAND SHALL BE RECOVERED. 

§ 3.\. (a. ) ** That hereafter every pailition of any tract 
of land, or lot, made under any order or decree of any court, 
and every jndjrment or decree by \ihich the title to any 
tract of land, or lot, shall be recovered, shall be duly re- 
corded in the clerk's office of tne county court of the county 
in which such tract of land, or lot, or part thereof, shall 
be ; and until so recorded, such partition, judgment, or 
decree, shall not be received in evidence in support of any 
riirht claimed by virtue thereof." 

(All Act c«»:ictrnliig conveyances, ot February 5, 1840, Sec. 8; i 3; 



J 



JUDGMEXTS AND DEGREES, ETC., § 35, ft-C?. 91 



h; II I)., 833, Art. 2771 ; O. & W. D., 331, Art. 1723; P. D., 836, 

Art. 4900.) 

(b.) TTic Lf*«i8latnro, in 133(), after re-enacting tlio above in the 
pn»fisp w«»?ds t'sereof (rhon^li witlmut inentiuiiiiij; it, wliioli leinleis 
it HniMM-essjirv that it should bo here rt'-iiiscrted,) proceeded to enact 

fiutlipr : 

— '*It shall not bo necessary in such cases to record the 
proceedinirs or the decree rendered in such cases in full, 
but a briof statement by the clerk of the court in whi« h the 
same ih made, under his hand and seal, setting forth the 
case in which the partition or decree was made, and the 
date thereof, and the names of the parties to the suit or par- 
tition, and the particular land or lot lying in the county in 
which the r-icord is made, and the name of tlie prirty to 
whom the same is decreed, shall be deemed and held a suf- 
ficient record of such partition, judgment or decree." 

(All Act snpplenionrary to "An Act to provide for the rejri'«rry <>f 
deedsa id other inKtrnmeutsof writing," of February 9, I860, 70, Sec. 
4. P. I)., 841, Alt. .5023.) 

(c.) As the latter of the above cited Act« ($ 35. b), after re-enjiet- 
iu^ till' ci;;!)!!! section of tb« former ($ 35, a), without ro nnieh as 
refeniii^ to it, ]»n»ered8to make proviHJon for v. bat it ratlier indefln- 
itcls Ktvlift **a brief btatement by tlie cbMk.'^ which »eemfi to apjily 
todernes or jiid<;nients of partition only, it is certainly adviiaable, 
ID onler to jivoid nunecessary risk, to have ** every judj^nient or de- 
cree In u liieli The title to any tract <»f land or lot shall be recovered'' 
recon^Ml in i fie c<mnty clerk's office of the organized county in ^^ hicb 
it (the liintl or lot) is situate. Indeed, it is safer to liave the jud;j- 
ment or decree rendered in a case of parrition so recorded, rather 
than to have a brief statement substituted th**refor. 

{(l) ]UitU Aeis explicitly declare that "every partition,'' etc., 
*'aii(l evi'iy jiid;;ment or decr'^e by wliieh the title to any traet of 
laud or hit shall be recovered shall Ikj dnly recorded" in the proper 
counr\ , iiiid that '*nntil so recorded, such partition, judji^meiit or de- 
cree ftluill not be received in evidence in support of amj right chnined 
l>y vinut' flure«»f," and uo Act, in terms, ptrmiis "a brief statement" 
to bo had in evidence. 
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judgments — WHEN TO OPERATE AS LIENS ON LAND. 

§ 36. (a.) Section 1. Be it enacted by the Legislature 
of the State of Texas y That whenever final judgments shall 
be rendered by any court of record of this State, such judg- 
ment shall be a lien on all the real estate of the judgment 
debtor situate in the county where the judgment is ren- 
dered, from the date of the judgment ; 4ind shall be a lieu 
npon all the real estate of the judgment debtor situate in any 
other county in this State from the time when the transcript 
of such judgment shall be filed for record in such other 
county, as provided in the second section of this act ; pro- 
videdy that said lien shall cease and become inoperative if 
execution be not issued npon such judgment within one year 
from the first day npon which such execution can by law be 

issued thereon.* 
{Infra, e, f, g, h, i, j, k, 1, in, n, o.) 

(6.) Sec. 2. Any person or persons who have hcreto- 
foie, or who may hereafter, obtain a final judgment in a 
court of record, may obtain from the clerk of the court in 
which the same was rendered a transcript thereof, duly cer- 
tified by the clerk, under the seal of the court, and may 
cause the same to be recorded in the oflSce of the county 
clerk of any other county or counties in this State, in the 
book used for the registration of mortgages ; and the county 
clerk shall make an alphabetical index of all transcripts so 
recorded by him, as in the case deeds and other instruments 
in writing required by law to be recorded. 

(c.) Sec. 3. No judgment of a court of record shall be- 
come dormant unless ten years shall have elapsed between 

the issuance of executions thereon. 
(Infra f p and q.) 



*Thi8 section repealed section 12 of the Act of January 27, 1842, which is given as 
ia force in Paschal's Digest, 3783. Section 1 of said Act was in force when the case 
of Sessums y. Botts, 34 Texas, 335, was decided, hut section 12 of said Act was not. 
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(cZ.) Sec. 4. An Act to prevent judgments from be- 
coming dormant, and to create and preserve judgment liens, 
approved February 14, 1850 [1860], and all acts and parts 
of Acts contravening fhe provisions of this Act, are hereby 
repealed ; provided^ however^ that no lien upon land that 
has been created by judgment under any former law shall 
be affected, or the rights of the parties under such lien in 
any way impaired, by the repeal of such law. This act shall 
take effect and be in force from and after its passage. 

(An Act to prevent jadginent liens from becoming dormant, and 
to create and preserve judgment liens, of November 9, 1866, 118, IH), 
Sees. 1, 2, 3, 4. P. D., 1429, 1430, Arts. 7005, 7000, 7007, 7008.) 

(e.) From and after the rising of every court, it shall be 
the duty of the clerk to tax the costs of suit in every case 
incurred by the successful party, and issue executions, in- 
dorsing thereon the several items contained in the bill of 
cost, in intelligible words and figures ; provided^ hoicevevy 
that after twenty days from the date of any final judgment 
rendered in any suit in the district court of any county 
where the term continues until the business is disposed of, 
or for a longer time than three weeks, and from the time. of 
overruling motion for new trial or motion in arrest of judg- 
ment therein, and if no supersedeas bond for appeal or writ 
of error has been filed therein, execution may then be issued 
upon said judgment. 

(Act of June 4, 1873, 209, Sec. 1. P. D., 017, Art. 3772.) 

(/.) And we are inclined to tUe opinion that although there is no posi- 
tive provision in the Act of 1842 providing, as the Act of 1840 did, that 
<lae diligence mnst be used to collect the ezeciitioo, snch is the comicon 
law.— 2?flMe22 v. ^cCamphell, 29 Texas 39 

(if.) Although a jadgment lieif may take effect at the remlUlon of the 
jadgment, and contiune one year without execution, yet if within one 
year the defeadaat should sell i*eal estate within the county and no exe- 
cution be sued out within the year, the lien is lost and the defendant'H 
«sale must hold. — /iL 

(h,) We ^re also of the opinion that the lien of the judgment was not 
lost by the return of the executiin after the levy, by t'le direction of the 
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Kttoriify of tho plaimilf in execution. Jmlgmruta of a eoiirr. of record, 
iiiilosa they are permitted to become dormant, operated na lifiis^ by the 
Atatnto then in force, upon all the reu-1 astate of the defentbint in execn* 
lion wiihin the county in wliich they were rendered. An execution wac 
iHtsued upon the Judgment in qnention witmn leHS tlian a .\ ear fmni the 
time it W218 rondereii, and regularly from term to term thereafcei'i — Riddle 
V. Bash, 27 Texas, 677. 

(i) A phiintiif) by ordering or consenting to the return of 1 lis execu- 
tion without a sale, nii^ht well bo held to have lost the benefit of his levy 
in casi'H of conlliotin<; liens. Ihit the statute at the time of this sale g.*ve 
the jtidgment, while living, thn effect of a lien, and it would si'em tu foU 
l(»w us a necessary consequence that acts not done with u fraudulent iu- 
tent, which do not affect its validity, oould uot be held to impair this 
statutory right.— W. 

I j ) Under the Act of 1340 tho lien given fn^m tho date of the judg- 
ment h<KS two conditions annexed, tlraiMuanceof the execution wirhiu the 
time limited) and due diligence in collecting the same. The lien is given 
by the observance of the first, but it can only be retained by the latt-er. 
Would it be anything more thau a reasonable construction of the term 
"due diligence," to say that after the return of the first, execution not 
H.itisiiod, the party would be required to try another writ, and to continue 
his efforts from term to term until he obtained satisfaction. — Bennett and 
wife V. Gamble f 1 Texas, 13X 

See Paschars Digest, G09, Article 8954, and note 936. 

{k) A judgment rendered in the Circuit Conrt of the United States 
operates as a lien upon all land situated within tho district, whether the 
same lie in the same county where the judgment was rendei^ed or not. — 
Branch v. Xotrcry, 31 Texas, 103. 

(Z.) An appeal to the district court from a judgment ren lercd in the 
county court, as organized under the Constitution of 1866, did not vacate 
the li(Mi of the judgment on lands of the defendant situate in the coanty 
w^here the judguient was reudered.-^tSmi/A v. Kale, 32 Texas, 290. 

{m.) The supersedeas bond and appeal to the Supremo Court did not 
vacate his lien on the land owned by Robertson, within the county at the 
time of the rendition of tho judgment. — Thulemeifer v. Jones, 37 Texas, 
571. 

(n.) Judgment liens attach to property acquired after they are ren^' 
ered. — /d. 

(0.) A judgment which had been rendered previous to the passage of 
the Act of November 9, 1866, operated a lien upon the defendant's real'es- 
tate situate in the county where the judgment was rendered, by virtue of 
said statute. — Moore, v. Letdiford, 35 Texas, 185. 

{p.) Where no execution has issued judgment does not become donnan^ 
far ten years from the time when execution coald first have been issaed— 
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nornnlil ten yenre Iinvo clapnod from the time of ilie TKsnniice of tlic last 
eXecntioii pn)pi»rly iwiicd.— '^cai/tii v. Perrify 32 Testis, 2iK 

(q.) So iniicli of Article 46.'>3, PiinclirtF.s Digi»ftt, is repealeil. n« i» 
inccusistent with the Aet of Xovmibor 9, 1866. (See svpra.c «im1 cl.) 

Lien of Judgments rendered in Jastiaeff Courts. 

(r.) Sec. 20. All judgments hereafter rendered hy any 
justice of the peace shall operate as a lien u|x»n all the real 
estate of the defendant sitnated in the coirntv where such 
judgment shall have hecn rendered, irhcuerer a certified 
copy of such judgment sliull lie filed for registration in the 
office of the clerk of the county court of such county ; and 
it shall he the duty of such clerk to record cerrified copies 
of such judgments as may be filed with him for registration 
at the earliest practicable period, in the book used in said 
office for the record of mortgage?, and to cause a regular 
and alphabetical index to bo made of the names of the 
plaintiffs and defendants in said judgments, and also a refer- 
ence to the page on which such judgment is recorded. 

(Justices' Coiut Act of August i7, 1876, 163, Si'c. 20. 

Lien by Bond having the effect of a Judgment, 

(«.) * ♦ ♦ Which bond (writ of error bond) shall 
have the force and effect of a judgment against all the obli- 
gors, upon which execution may issue in case of forfeiture. 

(P. D., 836, Art. 1485. Infra^ w.) 

(^) * * * Provided^ that if the defendant do not 
replevy the property sequestered within ten days, if present 
in the county, in person, or bj' his agent or attorney, or 
within twenty days if absent from the comity, the sheriff or 
other officer shall deliver the property to the plaintiff, upon 
his giving bond, payable to the sheriff or other officer, in a 
sum at least double the value of the property sequestered, 
with two or more good and sufficient sureties, to be ap- 
proved by the officer, conditioned that the property shall 
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be forthcoming to abide the decision of the court, which 
bond, if forfeited, or if tlie suit be against the plaintiff, 
shall have the force and effect of a judgment. 

(Act of Xi)veinber 9, 1830, 122, Sec. 7. P. D., 8:>56, Art. 51Ula.) 

(m.) * * * In all cases when any claimant of property 
under the provisions of this act, shall fail to establish his 
right thereto, and judgment shall be rendered against him, if 
he shall fail to return such property, in as good condition as 
when he received it, to the officer from whose possession 
he received it, or his successor, within ten days after the 
rendition of such judgment, such officer, or his successor, 
shall certify such failure to the court or justice by which 
such judgment was rendered ; whereupon it shall be tlie 
duty of the justice or clerk having the custody of such bond 
to endorse thereon that it has been forfeited, when such 
bond shall have the force and effect of a judgment against 
all the obligors for the value of such property, with legal 
interest thereon from its date, upon which execution may 
issue as on other judgments. * * * 

(Act of August 13, 1870, 102, Sec. 14. P. D., 1294, Art. Gii67.) 

(v,) * * * AH bonds given as security for costs 
shall have the force and effect of judgments against all the 
obligors for the said costs. 

(Act of Angiist 17, 187G, Justices' Courts, 105, Sec. 27. In/ra, x.i 

{w.) Upon afllrmanco of case in the Snpreme Court the forfeiture relates 
back to the time of the esecurion of the bond, and the lien which aprinj^s 
out of it does likewise. — Berry et aL v. B. B. Shulcr, 2T* Texas Sup., 140: 
Robertson v. Moorer^ 25 Texas, 442. 

(x.) Justices' cost bonds of course must be recorded to create ^ 
lien, as provided in sectiou 20, for the record of justice's judgments. 

[The compiler here acknowledges his indebtedness to the Hon. 
John B. Rector, lato Judge of the Thirty-first District, and now of 
the Austin bar, for the whole of the foregoing section— 4 36, a-x.] 



J 



Of Wills, § 37, a--c. 97 



OP WILLS. 

§ 37. (a.) ''Every person aged twenty-one years or up- 
wards, being of sound mind, shall have power, at his or her 
will and pleasure, by last will and testament, in writing, to 
devise all the estate, right, title and interest in possession, 
reversion or remainder which he or she hath, or at the time 
of his or her death shall have, of, in or to lands, tenements, 
hereditaments, or annuities or rents charged upon or rising 
out of them, or shall have of, in or to any personal prop- 
erty whatever, so as such will and testament be signed by 
the testator, or by some other person in his or her presence 
-and by his or her direction ; and, moreover, if not wholly 
written by himself or herself, be attested by two or more 
credible witnesses, above the age of fourteen years, sub- 
scribing their names in his or her presence." 

("An Act coccerning wills," of March 16, 1840, 167, Sec. 7. P. D., 
«13, Art. 5361.) 

(6.) "All Original wills shall be recorded in the clerk's 
office of the court wherein they are respectively paroved, and 
shall remain there, except during such time as they may be 
in any courts, having been moved thither for the pcurpose of 
inspection, by certiorari or otherwise, after which they shall 
be returned to said office." 

(Id., Sec 12. P. D., 915, Art. 5372.) 

(c.) It does not lie witliin the scope of this compilation to insert 
sections 6 and 7 of the Act concerning wills (P. D., 914, 915, Arts.. 
5366, 5967), which relate to Nanenpative Wills— wills that are made 
verbally, and not in writing — ''in the time of the last sickness of the 
deceased," etc. 

Sach wills must be made ''at his or her habitation, or where he ov 
she hath resided for ten days next preceding, except when the de- 
ceased is tiiken aick from home, and dies before he or she returns to 
snch habitation, nor when the value exceeds thirty dollars,'' etc. 
As three credible witnesses mnst be called on by the testator or tes- 
tatrix, and the verbal will most be reduced to writing within six 



L 
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days, and no testimony i» ftdroisftible to prove sncli will after six 
niontl)9, In all such cases it is the safer practice to employ and follow 
the directions of competent counsel. 

(d.) No form of will is prescribed by any statute of Texas. If the 
meaning is clear, it is sufficient. If it be "wholly written" — not 
l»artly written — by the testator or testatrix, there need be no sub- 
Hcribing witnesses. If it be in a diflPerent handwriting from that of 
the testator or testatrix, it must be "attested by two or more (not 
less) credible witnesses, above the ago of fourteen j'ears, subscribmg 
their names in his or her presence.^' 

(e.) It must l>e si<;ned by the testator or testatrix, "or by some 
other person In his or her presence, and by his or her direction.'*'' 

(/.) It is not required to bo sealed, bnt a sealitig has been held 
a sutBcient signing (2 Bouvier^s Law Die , 651, Sec. 9), and it is 
iireferable that it should be sealed as wel( as i>igned. and attested 
by subscrLbiu-g witnesses, oven when wholly in the handwriting of 
the testiUor or testatrix. 

Outline of form of a last Will and TesfamcnU 

(fj.) I, , of the county of and State of , being of 

sound mind, do make and publish this as my last will and testament,. 

hereby revoking any will or wills that may havo been heretofore at 
any time or times by me made. 

'First' I deure that [all my lawful debts shall be paid — if any 

there be]. 

Seeond—l will and bequeath unto , 

Third'-l wUl and beq,ueath unto , , etc. 

[The following maybe inserted when desired:] 

(ft.) I do hereby appoint and , of , the executors 

of this, my last will and testament, the survivor to act alone in case 
of the death of the other, and direct chat they shall not be required 
to give bond and Recurity as such. 

(t.) I direct that no other action shall be had in the county court 
in relation to the settlement of my estate than the probate and re^s- 
tratioD of this my will, and the return of an inventory of my estate.* 
In witness whereof I have hereunto set ray hand and affixed my seal 
to this as my last will and testament, which id written [wholly by 

* Acts of 191% IM, 8CCtloa lir. 
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ifljselfy if such be the fact], on one sheet of paper, and is attested 

by the credible sabscribing witnesses whose names are signed 

hereto ns such, in my presence and at my request, eadi of whom is 
over fourteen years of age, and is also witness to the signature of 
the other (or others). 

Signed, sealed nnd publinhed as ^ 
Lis (or her) last will and testament 

hy the said , at whose request 

we sign the same in his (or her) 
presence as subscribing witnesses, 
each being also witness to the sig- 
nature of the other (or others.) 



[l.'s.] 



(j.) As a general rale, all written doenments, in order to be proved', 
mast be produced in court, together with the w*i messes to identify them, 
that the court and Jury may, hy inspection, be assured of the existence 
and genuineness of the instrument; and the proof of the identity should 
1)0 tirst made before any other eyideiice in relatimi to the iosi rumen t is 
admitted, except in cases where the law has expressly dispensed '^ith tho^ 
identiticatiun of instruments. — Benn v. 8amo8y 33 Texas, 760. 

(k.) That the will is in the handwriting of one of the principal legatees 
is another circnmstance which casts suspicion in the present case, and 
which calls for explanatory proof. (Viekery t. Gfbbs, 21 Texas, 574, cited 
with approTal.) — Id. 

(2.) A will made on the eve of absence which declares the testator's 
wiyb, '* should I die wbile absent,'' is contingent, and does not take effect 
if the party die at home, or after his retaru fron his intended absence. — 
rXelps V. Ashton, 30 Texas, 345. 

• 

See also Texas Digest, title << Wills,'^ 575, and P. D., 912, note 1164. 



MARRIAGE LICENSES AND THE RETURNS THEREON. 

« 

§ 38. (a) ^^ The said clerk^*^ shall record all licenses 
issued by him, in a well bound book kept for that purpose ; 



*The clerk of the county court 
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and it shall also be the duty of the persons solemnizing the 
rites of matrimony to endorse the same on the license and 
make return of the same to the office of the clerk of the 
county court within sixty days after the celebration as 
aforesaid, which return shall also be recorded as aforesaid." 

('' ^n Act to legalize certain marriages, to provide for the cele- 
bration of marriages, and for other parposes,'' of Jane 5, 1837, 234, 
Sec. 6. H. D., 742, Art. 2443. 0. & W. D., 316, Art. 1413. P. D., 
783, Art. 4(>68.) 

(6.) The Act, of which the above is the sixth section, aathorizes 
'^ all regular ordained ministers of the gospel, judges of the district 
courts, jastices of the county courts, and all justices of the peace,'' 
to celebrate the rites of matrimoDj between all persons legally au- 
thorized to marry (males under fourteen and females under twelve 
being prohibited, and males twenty-one years of age and females 
eighteen years of age not being required to obtain the consent of 
their parents or guardians in order to get a marriage license.) 

(c.) One of the chief objects of the law is to secure record proof 
of marriages. Hence, it is desirable on the part of those most in- 
terested to see to it that the license and the return showing the 
jnarriage are duly recorded. 

(d.) A certified copy of the license, and of the return indorsed 
«tf>ereon, showing when, where and by whom the rite of marriage 
was performed, constitute record evidence of the marriage. 

(€.) It seems to be intimated in Robertson y. Cole, 12 Texas, 362, 
that a marriage without a compliance with the Act may be binding* 

(/.) For the law as to unlawful marriages, etc., see P. D., 429, 
^^, Arts. 2014^2029. 

. h(^) a county clerk who issues a marriage license to a male under 
twenty-one, or to a female under eighteen, is punishable by a fine 
not exceeding one thousand dollars. (P. D., 472, Art. 2461.) 

MABBIAGE SETTLEMENTS. 

^89. («.) **No covenant or agreement made in con- 
sideration of marriage shall be good against a purchaser 
for a valuable consideration, not having notice thereof, or 
any creditor, unless the same covenant or agreement be 
;acknowledged bj the party to be bound thereby or proved 
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by two witnesses to be his, her or their act ; if land be 
charged before the court of the county in which the 
land, or part thereof, lieth; or if personal estate only 
be settled, or covenanted, or agreed to be paid or set- 
tled before the court of that county in which such per- 
sonal estate shall remain, and before the court of the countv 
in which the married parties may reside (if tiiey reside in 
another county), or in the manner hereinafter directed, and 
be lodged with the clerk of the county court in which such 
property may remain, and in which such married parties 
may reside, to be recorded ; and all the provisions of thin 
act shall be complied with, notwithstanding anything that 
may be contained in the eighth section of the Act to adopt 
the common law, etc., approved January 20, 1840." 

("An Act concerning conveyances," of February 5, 1840, 153, Sec. 
2. P. D., 835, Art. 4987.) 

(&.) ^^Each recorder shall also record in books to be 
provided for that purpose, all marriage contracts and powers 
of attorney, and all official bonds required to be recorded 
in his office, which shall be proved or acknowledged accord- 
ing to law and delivered to him for record." 

("An Act to provide for tUe ref^istry of deeds and other inatrn- 
nients of writing," of May 12, 1846, 236, Sec. 4. P. D., 838, Art. 
5004) 

(c.) By agreements made in consideration of marriage and mar- 
riage contracts, is evidently meant wbat are known to tlie common 
law as marriage settlements. A marriage settlement is ''an agree- 
ment made by tLe parties in contemplation of marriage, by which 
the title to certain property is changed, and the property to some 
extent becomes tied up and is rendered inalienable." (2 Bouvier^s 
Law Die, 111, '* Marriage Settlement," and the cases there eited.) 

(d,) Such a settlement may be made by a deed (similar to a deed 
conveying absolute title to land, $ 9, — f J 18, i,) in which the con- 
sideration recited is the marriage. The Act of 1840 requires it to be 
** acknowledged by the party to be bound thereby, or proved hy two> 
witnesseay {Supra, a.) 



I 
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OF SCHEDULES OF THE SEPARATE PROPERTY OF MARRIED 

WOMEN. 

i 40. (a.) A innrried woman may, wifliont her li>?Rbanfl joininir lier 
therein, "present to any officer authorized to tjikeacUnowle«1^inents, 
etc., a Bchediile (i. e. an inventory) pariicnlarl.y describini; all the 
property, real and personal, which she now owns and. poRsesses*, or 
which she may own and possess at the time of her marriage, and 
make acknowledment bef<»re snch officer that the property dpscrihed 
in such schedule is her separates property," whf) shall thereupon cer- 
tify such acknowledgment officially, and his eertifi«'ate shall admit 
it to record. The registry is declared hy law "conclu^sive as auainst 
all subsequent creditors of, and purchasers from, the husband.^^ 

(b.) She can also, on acquiring, during marriage, any property bj 
gift, devise or descent, have a schedule or inventory thereof made, 
and can acknowledge and register the same with like effect. 

(c.) Though the language of the Act is imperative, it seems that 
in consideration of her coverture, a failure on her part to comply 
therewith — which it is desirable she should do — has been held not 
to prejudice her. (See Warren v. Dickerson, 3 Texas, 462, and 
Parks v. Willard, 1 Texas, 361.)* 

(d.) Section 1. Be it enacted by the Lef/Moture of the 
State of Texas, That all property, real and personal, owned 
or claimed by married women, or which may be owned or 
claimed at the time of marriage, by any woman, or which 
they may acquire by gift, devise or descent, shall be regis- 
tered as hereinafter directed. 

{e.) Sec. 2. Be it further enacted, That each woman now 
married, or who may be hereafter married, may present to any 
officer authorized by law to probate deeds or other instru- 
ments for record, a schedule, particularly descri))ing all the 
property, real and personal, which she now owns and pos- 
sesses, or which she may own and possess at the time of 
Tier marriage, and make acknowledgment before such officer 
that the property described in such schedule is her separate 
property ; and upon such acknowledgment, the otMcer afore- 
said shall give a certificate, of the fact under his hand and 
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seal of office^ which certificate shall be sufficient evidence 
for the recorder of any county to register the said schedule. 

(/.) Sec. 3. Be it further enacted^ That each married 
woman, upon coining into possession of any property, real 
or personal, to which she had claim at the time of her mar- 
riage, or which she may afterwards acquire by gift, devise 
or descent, may have the same registered in the same man- 
ner as prescribed in the foregoing section. 

(g.) Sec. 4. Be it further enacted^ That the registry 
of the wife's separate prope^'ty, herein provided for, shall 
be made in the county or counties in which it may really lie ; 
and if there be personal property, then also in the county 
where the wife may reside ; and in case of her removal to 
another county, the registry may also be made in the county 
to which she may so remove, within three months after 
such removal. 

(h,) Sec. 5. Be it further enacted^ That all registra- 
tions of the wife's separate property, which have been made 
heretofore, shall be deemed good and valid under this act ; 
provided, said registrations were made in accordance with 
the laws then in force. 

(i.) Sec. 6. Be it further enacted^ That the registry of 
any schedule of a wife's separate property, made in accord- 
ance with the provisions of this Act, shall be conclusive as 
against all subsequent creditors of, and purchasers from, 
the husband. 

("An Act to provide for the registr.nnon of the separate property 
of married women," of April 29, 1846, J53, 154. P. D., 837, 838, Arts. 
4995-5000. 

ij.) No form of (he schedule or inventory is given in the A^'t. It 
seems advisable, however, tliat it should be dated and signed, thongh 
ihe Act does Ui^t in terms require it. 
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POWERS OF ATTORNEY — WHEN INTENDED TO HATE EFFECT 

AS CONSTRUCTIVE NOTICE. 

$ 41. (a.) The atatates expressly make all powers of attorney 
(that they may operate as constractiv^e notice) registrable. Where 
a power of attorney is a " written contract in relation to lands ^^ it is 
made registrable by the Act concerning conveyance (^wprOf $ 3, g.) 
The registry Act {supray i 39, b) goes farther — make» **all powers of 
attorney y*^ witlioat restriction as to their nature, registrable. 

(6.) At common law, any person mav sign the name of another so- 
as to bind him as effectaally as if he had signed himself, if sach per- 
son is verbally- aathorized to sign and actnallj signs in the presence 
of the individual who verbally authorizes him. 

(e.) A power of attorney, however, is indispensable in case it 
should be necessary to do many acts in the place and stead of an- 
other, and in his name, so as to be thoroughly binding upon him. 
By a power framed suitably, the attorney-in-fact, as tlie appointee 
is generally termed, may, in the name of bis appointor, receive pay 
dividends on stock, legacies, collect debts, transfer stocks, convey 
lands, execute, deliver and acknowledge deeds, acknowledge satis- 
faction of mortgages or deeds of tr;ast, and do many other lawful 
acts, too numerous to be here specified. 

((',) The appointer can, by go expressly prescribing in the power, 
authorize the attorney-in-fact to act by a substitute of his own se- 
lection. 

(6.) He can empower him to sign his (the apiipinter^s) name 
alone, and not in the usual manner — ^'A. B., by his uttoruey-iu-fact« 
(or by his attorney), C. D." 

(/.) The following is a form of power of attorney to convey a 
tract of land. It can be modified so as to effect any of the purposes 
named : 

Form of Power of Attorney to convey land. 

The State of Texas, County of . 

Know all men by these presents, that I, A. B., of have 

made, constituted and appointed, and by these presents do mnke, 
constitute, appoint, confirm and in my place and stead depute 

C. D., of . my true and lawful attorney, for me, and in my 

name and place, to grant, bargain and sell all that certain tract of 
land situate in the county of , in the State of , which is 
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more particalsriy described as follown: [Here insert the dcBcrip- 
tion] with the appurtenaDccs, and all my estate, right, title and in- 
terest therein, unto snch person or persons, and for such price or 
)»rices as he shall think proper } and also for me, in my name, place 
and stead, and as my proper act and deed, to sign, seal, deliver and 
acknowledge snch deed of conveyance as shall be necessary' for the 
aUoIute granting and assuring of the premises to the purchaser or 
purchasers in fee simple, with [here insert the covenant, or cove- 
nants, if any, authoiizffd] — he to receive and receipt for the purchase 
money. Hereby ratifying and holding for firm and effectual all and 
whatsoever my 8f.id attorney shall lawfully do in and about the pren- 
ises by virtue hereof. In witness whereof, I have hereunto set my 

hand and aflBxed my seal, this day of , eighteen hundred 

and . 



Signed, sealed and delivered in 
presence of, etc. {aB8vpra,28, $ 17, j.) 



[l. s.] 



{(J.) In most cases where a deed would be evidence— as an ancient dted — 
without proof of its execution, the power under which it purports to have 
been executed will be presumed. — Jokvson v. ShaWj 41 Texas, 428. 

{h ) A d^ed made under a power after the death of the principal, is 
void —Co« v. Bray, 28 Texas, 247. 

(i.) A bond si^ied C. £., attorney-in-fact for Charles E., held binding 
on Charles.— J?cJb/iaW v. Beidel, 16 Texas, 66. 

(j.) A power •f attorney not couplt^d with an interest is revoked by 
the death of the principal. — rnmm v. Stewart, 7 Texas, 178. 

(k.) The conditions and solemnities annexed to tlie execution of a 
power must be strictly complied with, however unessential they might 
otherwise have been. Their observance is indispensable, and admits of no 
equivalent or substitution. — Crosby v. Huston, 1 Texas, 203. 

DEEDS RESPECTING THE TITLE OF PERSONAL CHATTELS. 

§ 42. (a.) Sec. 12. Every deed respecting the title 
of personal chattels hereafter executed, which bylaw ought 
to be recorded, shall be recorded in the clerk's office of the 
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county court of that county iu which the property shall re- 
main ; and if afterwards the persou claiming the title un- 
der such deed shall permit any other person in whose pos- 
session such property may be, to remove with the same, or 
any part thereof, out of the county in which such deed shall 
be recorded, and shall not, within four months after such re- 
moval, cause the deed aforesaid to be certified to tbo 
county court of the county to which such other person shall 
so have removed, and to be delivered to the clerk to be 
there recorded, such deed, for so long as it shall not be 
recorded in such last mentioned county, and for so much 
of the property aforesaid as shall be removed, shall be void 
in law as to all purchasers thereof for valuable considera- 
tion, without notice, and as to all creditors. 

(An Act concerninsc conveyances, of February 5, 1840, 156, Sec. 
12. P. D., 837, Alt. 4993. Supray J 3, I.) 

(6 ) From tlie ab(»vc statutory provision it appears that wliere the. 
title to personal chattels (i. e. property other than hand, or real 
I)r'»perty), wliich is not in possession, is sought to be cliangeil, or in- 
cumbered, without an actual delivery of possession, it must be done 
by deed — not by any written instrument of leas dignity — which deed 
of conveyance or incumbrance, as for example a deed of trust or a 
mortgage, must be recorded in the county "in whicli the property 
filiall remain''^ and that if the property be removed by perniission, 
tlie deed must, within four months thereafter, be recorded iu the 
connry ** in which such other persou shall so have removed." 

If conveyed while out of possession, or incumbered while out of 
possession, or removed by permission after Jiaving been conveyed 
or incumbered as stated, the *'deed" of conveyance or incumbrance 
must be recorded as indicated or else will be ** void in law as to all 
j)unhasers thereof for a valuable consideration, without notice ; and 
as to all creditors." The next section of the Act (see supra, 4 3, m) 
p divides that all such, and, indeed, all ottier written instruments 
specified therein, "which shall be acknow^dged, proved or certified 
acconling to law, and delivered to the clerk of tlie proper county to 
be recorded,*' shall take effect as constructive notice from such de- 
livery "and from that time only." 

(c.) An exception to this rule appears to exist iu favor of mar- 
ried vomcn. (See supra, $ 40, c.) 
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(d.) Attention is here ag£L\n called to the two healing): Acts which 
fleem to have been intended to embrace registrable in^rrnnients of 
nil sorts, vvliether touching real or personal property, that liad been 
recorded at the dates of their respective enactment. (See P. D., 832, 
Art. 4977, and 841, Art. 5021, but query as to their scope and effect?) 

(e.) The late healinpj Act (sec Gen. Laws of 1876, Cli. G2, 61) un- 
dertakes to validate certificates of ackno\vlt»d;^ment made by mar- 
ried women on'^y, wiieh " wanting in any word or words necessary to 
be contained in such certiGcates of acknowIed<^ment by tlie require- 
ments of the statutes iu such cases made and provided^'! Is not this 
directly contrary to the Constitution t (See Conpt. of 1876, Art. 1, 
Se'i. 16.) 



DEEDS OF TRUST AND MORTGAGES OF PEUSOXAL PROrERTY. 

§ 43. (a.) * * * * *' and all deeds of trust and 
mortgages whatsoever." * * * 

(**An Act concerning conveyances, of February 5, 1840, 154, Sec. 
4. P. D., 836, Alt. 4983. Supra, 4 3, d.) 

{b.) '* Every deed respecting the title of personal chat- 
tels, hereafter executed, which by law ought to be recorded, 
shall be recorded in the clerk's oiEce of the county court of 
that county in which the property shall remain." * * * 

{Id.. 156, Sec. 12. P. D., 837, Art. 4993. Supra, i 3, 1. See also 
* a3, , i 34, , and $ 40, .) 

(c.) Bona fide deeds of trust and mortgages of personal property-, 
especially when the poss*'Ssion remains with the party executing 
them, ought to bo prepared and executed in the same manner as 
similar instruments embracing land, and iu order to be protective as 
notice sliould be recorded, on acknowledgment or prof>f and certili- 
cate, in the county where such property is at the time; or if removed, 
"within four mcmths after such removal" the deed or other instru- 
ment ti&hould be delivered to the clerk of the county ciuirt of that 
county to which it is removed, to he there recorded — else it will bo 
*'Void in law as to all purchasers thereof for a valuable consideration 
without notice, and as to all creditors." (P. D., 837, Art. 4993.) 

As deeds of trust and mortgages of personal property are in all 
respects similar to the like instiumcnts incumbering land— indeed, 
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lands and personal property being often included in the same iDstra- 
ment — it is deemed unnecessary to insert forms of such instraraenU 
in this place. 

OFFICIAL BONDS. 

i 44. (a.) The official bonds of all coanty officers are required by 
the Acts creating their respective offices to be recorded in tbeclerk^s 
office of the coanty court of the county of whicli they are officers. 
These bonds appear to be required to be both deposited and re- 
corded in the county clerk^s office, with tlie single exception of the 
bond of the county clerk, which must be recorded in his office and 
'^ deposited in the office of the district clerk of the county.'' (Gen. 
Laws of 1876, Ch. 15, 10, Sec. 2.) 



THE EAR-MARES AND BRANDS OF LIVE STOCK. 

§ 45. (a.) "Every person in this State who has cattle, 
hogs, sheep or goats shall have an ear-mark and brand dif- 
fering from the ear-mark and brand of his neighbors, which 
ear-mark and brand shall be recorded by the clerk of the 
county court where such cattle, hogs, sheep or goats shall 
be ; and no person shall use more than one brand, but may 
record his brand in as many couuties as he may think neces- 
sarv." 

(An Act regulating marks and brands, of March 20, 1848, 156, Sec. 
1. H. D., 738, Art. 2428. 0. & W. D., 315, Art. 1403. P. D., 781, 
Art, 4655.) 

(&.) An unrecorded brand is admissible in proving the identity of a 
stolen animal, the title being established by other testimony. — Foap v. 
The State, 42 Texas, 454. 

(c ) It is error to admit as evidence the mark and brand of a party with- 
out preliminary proof that the same is recorded. — Sylvester v. The Staie^ 42 
Texas, 496. 

(d.) A mark is admissible to prove the ownership of hogs, though not 
recorded. — Dixon v. The State, 19 Texas, 134. 

(e.) A mark and brand, to be evidence of property, should be recorded. 
Corn V. The State, 41 Texas, 301. 
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COPIES OF DEEDS, ETC., THE ORIOINALS OF WHICH BEMAIN 

IN THE PUBLIC ARCHIVES. 

§ 46. (a.) **That copies of all deeds, etc., when the 
originals remain in the public archives, and were executed 
in conformity with the laws existing at their dates, duly 
certified by the proper officers, shall be admitted to record 
in the county where such land lies." 

("An Act the better to define the dnties of recorders,'' of Jannary 
19, 1839, 47, Sec. 2. b. D. 835, Art. 2761. O. & W. D., 381, Art. 
1724. P. D., 835, Art. 4984.) 

(ft.) Where an ori^nal assiinimeiit (of a certificate) cannot be witV 
drawD from the General Land Office, it seems that on affidavit (H. D., Art. 
745) a certified copy may be used.— Gra^m v. Henry ^ 17 Texas, 164. 



ALL TITLES JSSUED BY THE COMMISSIONER OF THE GENERAL 
LAND OFFICE AND COPIES OP ALL TITLES RECORDED IN THE 
GENERAL LAND OFFICE. 

§ 47. (a.) ** That each Recorder shall record all titles 
issued by the Commissioner of the General Land Office, 
and copies of all titles recorded in the General Land Office, 
presented for record ; provided^ such titles or copies are at^ 
tested with the seal of the General Land Office.'' * » * 

C'An Act to provide for the registry of deeds and other instrn- 
ments of writing,'' of May 12, 1846, 237, Sec. 6. H. D., 842, Art. 
2789. O.&W.D., 382, Art. 1733. P. D., 838, Art. 5006.) 

(^.) The ]aiid offices were closed on November 13, 1835, and all Mexican 
titles issned after that date held nail and void. — Donaldson v. Dodd, 12 
Texas, 381. 

(c.) The General Laud Office held not to have been practicaUy opened 
tlntil some time in 1844. (See Dobbin v. Bryan, 5 Texas, 276.)--J^moirt 
T. Oldkam, 12 Texas, 18. 

(<2.) An instrument not in the official custody of the Commissioner of 
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the Joneral Land Office, tljouf;1i in the General Land Office, cannot be 
proved by a certified copy,— Dikes v. MUleTy 11 Texas, 98. 

(c.) It may here be remarked that patents being recorded in the 
General Land Office when IssueH, are only recorded in the counties 
where the lands lie in order to show a clear title on the comity re- 
cords, and in order to obtain the benefit of the statute of limitatioDS. 



CONCLUDING NOTES. 

(a ) It is to bo noted that acknowledgments by married women 
under the "Act prescribing the mode by which married persona may 
dispose of their separate projiert y," of February 3, 1841, 144, could 
only be taken by a judge of tlie district court, or the chief justice of 
the county court. 

Xp,) The decisions of tlie Supreme Court of Texas touching ven- 
dor's lien have been omitted because such lien, where it exists at all, 
exists by operation of law, and not by contract. (See Brown v. 
Christie, 35 Texas, 689; Malone v. Kaufman, 38 Texas, 454 ; McDo- 
iiough V. Cross, 40 Texas, 251 ; White v. Downs, 40 Texas, 225 j and 
Briscoe v. Bronough, 1 Texas, 326.) If a lien be expressly (i. e. in 
terms) reserved in a deed, it is a contract lien, and not a " vendor'8 
lien.^' If, as has been held (see supra, $ 11, a, and $ 8, s, v), the 
title does not pass until the purchase money is paid, a vendor's lien 
Bcems not only unnecessary but impossible— for a vendor cannot 
have a lien on his own l«*ga) or fee simple title iu his <iwn favor. 

It seems to the compiler that a vendor's lien could only exist in 
case of a sale of laud ou a credit, ev idenced by an executed convey- 
ance — one passing the le;;al or fee simple title (not an executory 
one)— specifying the amount of the purchase money, and when it 
becomes due. 

(c.) As to the remedy in case record books have been destroyed 
(or burned;, see '*An act to provide for the supplying of lost records 
in the several counties in this State,'' of April 14, 1874, Ch. 79, 100 f 
*'An Act to amend an Act entitled an Act to provide for the supply- 
ing of lost records in the several counties in this State, approved 
April 14, 1874," of July 13, 1876, Ch. 48, 45 j and *-An Act to pro- 
vide for supplying lost records in certain cases," of April 12, 1876, 
Ch. 90, 134— all of which are purposely omitted, not properly hav- 
ing a place iu this work. 
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APPENDIX A. 



Consisting of a List of all 

OFFICERS OF THE STATE OF TEIAS 

Under the Constitution of 1876 

AUTHORIZED TO TAKE ACKNOWLEDGMENTS 
AND PROOFS FOR RECORD. 

Furnished by Hon. L G. Searcy^ Secretary of State. 
(Sec supraj 43, § 19, (2, g^ and note *.) 



JUDGES OF SUPREME COURT OF THE STATE. 

OF TEXAS. 

Honorable 0. M. Roberts, Chief Jastice. 
Houorable George F. Moore, Associate Justice.. 
Honorable R. S. Gould, Associate Justice. 



LC 8 [113]; 
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JUDGES OF THE DISTRICT COURTS OF THE 

STATE OF TEXAS. 

(See auprOf 43, $ 19, d.) 

1. H. C. Pedigo, Woodville, Tyler connty. 

2. A. J. Booty, Carthage, Panola coiiutj. 

^. R. S. Walker, Nacogdoches, Nae<igdocfaes coantj. 

•4. Wm. D. Wood, Centre ville, Leon eoanty* 

.5. B. T. Estes, Texarkana, Bowie connty. 

•6. R. R. Gaines, Clarksville, Red River eoonty. 

;7. M. H. Bonner, Tyler, Smith county. 

8. G.J. Clark, Kaufman, Kaufman connty. 

9. Spencer Ford, Bryan, Brazos connty. 

10. J. A. Carroll, Denton, Denton county. 

11. Nat. M. Burford, Dallas, Dallas county.* 

12. J. R. Fleming, Comanche, Comanche county. 

13. D. M. Prendergast, Springfield, Limestone county. 

14. X. B. Saunders, Beltoii, Bell connty.f 
il5. L. W. Moore, Lagrange, Fayette county. 
16. £. B. Turner, Austin, Travis county. 

J7. W. A. Blackburn, Burnet, Burnet county. 

18. W. H. Burkhart, Matagorda, Matagorda county. 

il9. Everett Lewis, Gouzaies, Gonzales county. 

'20. Allen Blacker, Ysleta, El Paso, county. 

21. James R. Masters<»n, Houston, Harris county. 

22. G. H. Noonan, San Antonio, Bexar county. 
123. H. C. Pleasant, Clinton, BeWitt county. 

24. T. M. Paschal, Brackett, Kinney county. 

25. Edward Dougherty, Brownsville, Cameron county.t 

26. W. H. Stewart, Galveston, Galveston county. 

27. Joseph Bledsoe. 

14. L. C. Alexander, Belton, Ball connty. 

25. John C. Russell, BrownsvillCi Cameron county. 

ll. Zimri Hunt, Dallas, Dallas county. 



* BA^gaed September 1, 1S77. f Resigned April JK),.187T. t Beoeiieed. 
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DISTRICT AND COUNTY COURT CLERKS OF THE 

STATE OF TEXAS. 

(See tupra, 43, $ 19, d and g.) 

County. Nmne. Office. County Seat. 

Atascosa A. J. Martin Diat. and Co.'crk. .Pleasautoo. 

Aastin G. W. Matthews . . County clerk , . . . Bellville. 

Austin E. R. Thomas District clerk Bellville. 

AruDsas L. Ballon Dist. and Co. cl'k . . Rockport. 

Bandera Chn8.MontagneJr.Dist.aiMl<Co.crki .Bandera. 

Bastrop John M. Finney. . .County clerk Bastrop. 

Bastrop George R. Allen — District clerk Bastrop. 

Bee H. W. Wilson Diflt. and Co. cl'k. . Beeville. 

Bell W. G. W. Stone, . . County clerk Belton. 

£ell W. W Upshaw . . . District clerk Belton. 

Bexar Samuel S. Smith .. .Ceunty clerk San Antonio. 

Bexar G. R. Dashiel District clerk San Antonio. 

Blanco J. VV. Herman* County 'clerk Blanco City. 

Blanco William McCarty . .County clerk Blanco City. 

Bosque F. M. Collyer County clerk Meridian. 

Bosque John C. Johnson . .District cl<erk Meridian. 

Bowie A. G. Hoskins, County clerk Boston. 

Bowie Lewis Alexander. .District <clerk Boston. 

Brazoria Charles Holiues* . . County olerk .... Brazoria. 

Brazoria William H. Sharp. . County clerk Brazoria. 

Brazoria J. £. Sanger District clerk Brazoria. 

Brazos Hammett Hardy . . County clerk Bryan. 

Brazos J. C. Gillespie District clerK Bryan. 

Brown Henry Ford County clerk Brownwood. 

Brown J. H. Gideon District clerk Brownwood. 

Burleson Thomas M. Huntf .County clerk Caldwell. 

Burleson Wm. N. Heslep County clerk Caldwell. 

Burleson Wm. F. Grant! . . .District clerk Caldwell. 

'* Jas, J. McMillan. .District clerk .... " 
Burnet D. L. Lucet Dist. and Co. cPk. .Burnet. 

" Hiram P. Hicks. . .District clerk .... ^' 
Caldwell S. .1 . P. McDowell . . County clerk Lockhart. 

" William E. Field. .District clerk .... " 



* Deceased. f Besi^ed Maj 31, 1877. % Besigned. 
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County, 


Name, 


Office. 


Connty ScaP, 


Calboan . . . 


...F.J Deck 


.County clerk 


ludianola. 


« 


W. M. Seligson . . 


. District clerk . . . 


it 


Ciimerou . . 


. . . Adol. Glaeveck . . 


.County clerk 


Brownsville. 


u 


EmelioC. Posto*. 


. District clerk . . . 




u 


Jesse Dennett 


. District clerk 


u 


Camp 


. . . A. S. Pluey 


.County clerk 


Pittsburg. 


« 


W. J. Covington. 


.District clerk .. 


•( 


Cass 


...J. L. Whittle.... 


.County clerk 


Linden. 


,i 


E. Frazier 


. District clerk- . . . 


(( 


Chambers . 


Hugh Jackson . . . 


.Dist. and (/0..cl'k. . 


Wallisville. 


Cherokee . . 


. ..W. L. Byrd 


.Countv clerk 


Rusk. 


ti. 


A. Jackson 


.District clerk 


it 


Clay 


. . .G. W. Alexander. 


.Dist. and Co. cPk. . 


Henrietta. 


Collin 


. . .J. M. B'enje 


.County clerk 


McKiniiey. 


u 


• J. 0. Straiighan. . 


. District clerk 


ti 


Comal 


. ..H. E. Fiddler 


.County clerk 


New Braunfels, 


u 


CasinerRiidorf. . . 


.District cleik . .. 


ti 


Coleman . . 


. . .L. C. Williamson. 


.County clerk 


Camp Colorado 


u 


W. C. Perry 


. District clerk 


(( 


Color:ido . . 


. . . Henry Wagenfuhi 


•.County clerk . .. 


Columbus. 


n 


J. H. Johnson. . . . 


.District clerk . . . 


it 


Comanche . 


. . . J. D. Bonner 


.County clerk 


Comanche. 


« 


M. W.Carroll.... 


.District clerk . . . 


it 


Cooke 


. ..E. F. Biinch 


.County clerk 


Gainesville^ 


ti 


T. A. Baggett.... 


.District clerk 


ti 


Coryell .... 


. . .L. M. Allen 


.County clerk 


Gatesville. 


« 


W. R. Hood 


. District clerk . . . . 


ti 


Callahan . . . 


. . .Isaac Shaw 


.County clerk ... 


.Callahan.- 


<i 


Charles H. Price . 


.District clerk . . . 


ti 


Diillaa 


. . . A. Harwood 


.County clerk 


Dallas. 


u 


W. A. Harwood. . 


. District clerk . . . 


ti 


Delta 


. . .George W. Jones. 


.Dist. and Co. cMk. 


.Cooper. 


Denton .* . . 


. . . J. R. McCormick . 


.County clerk 


Denton. 


u 


L. L. Zimwalt 


. District clerk . . . 


a 


DeWitt.... 


. . .R. W. Thomas. . . 


.County clerk ... 


.Clinton. 


Dural 


...A. R. Vails 


.Dist. and Co. cl'k. 


. San Diego. 


Eastland . . 


. . . A. J. Staart 


.County clerk ... 


.Eastland. 


ti. 


G. W. Crutcher. . 


. District clerk . . . 


a 



* designed January 18, 187T.. 
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County. Namt, Office. County Seat. 

Ellis B. F. Hawkins County clerk Waxaliacbie. 

" J. 8. Haynes District clerk " 

El Paso G. W. Walil Dist. and Co. cl'k . . Ysleta. 

Erath J.S.Hyatt ... County clerk Stephen ville. 

" W. H. Fooslic . . . District clerk .... " 
Falls M. H. Curry .... County clerk Marl in. • 

" Jesse Scruggs. . . . District clerk ** 

Fannin J. H. OHphant County clerk Bonharo. 

Fayette Thoraas Q. Mullin .County clerk Lagrange. 

" J. B. Holloway District clerk '* 

Fort Bend J. C. Smith* County clerk . . . Kichmond. 

" H. L. Somerville. .County clerk " 

" L. H. McCabe District clerk .... <* 

Franklin George F. Yates . .County clerk Mt. Vernon. 

" W.C. Wright, jrf. District clerk ... • *' 
Freestone T. W. Sims County clerk Fairfield. 

*' A. G Anderson. . .District clerk " 

Frio John B. McMahon . County clerk . . . Frio City, 

*» B. T. Hart District clerk .... " 

6al?eston ... C.T. McMahan County clerk ... Galveston. 

. *' J. P. Harrison District cltvrk ** 

Gillespie H. Bierschroole. . .Dist. and Co. cl'k. . Fredericksb^g. 

Goliad James A. Burke. . .County clerk Goliad. 

" A. VV. Applebyt District clerk ** 

" J. H. Pittman District clerk " 

Gonzales Lucien Chenault. .County clerk Gonzales. 

" B. R. Aberuathy .. District clerk ... " 
Stayson G. A. Dickerman . . County clerk Sherman. 

" W. H. Lankford.. District clerk .... " 
Grimes J. L. Dick&on County clerk . . . Anderson. 

" F. Brigarice District clerk " 

0aadaiupe C. L. Arbuckle DisL and Co. cl'k . . Seguin. 

Gregg R. B. Levy Di»t. and Co. cVk . . Long view. 

Hamilton Isaac H. Steen County clerk Hamilton. 

" N. C. Howard DiHtrict clerk " 

Hardin G. F. Simpson || Dist.aud Co. cPk. .Hardin. 

* * . W, G. Brackin .... Dist. and Co. cl'k . . " 
Harris ..R. D. Wescott County clerk Houston. 



* Resigned April 18, 1878. + Resigned Not. 20, 187ft. X Resigned. 
^ Not comxniMionecL 
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dmnty. Name, Office, County Seat, 

llarris JameH Burke, jr. . .District cltrk Houston. 

Harrison W. C. Piert-e County elf rk MarnliHlL. 

" JaiueA P. Lynch . . . DU net clerk ** 

Hays E. J. L. Green Connry cleik San Maroos. 

'* A. J. Cotton J Disf rict clerk .... ** 

Hendei'son J. B. Binliop County clerK . . . Athens*. 

" W. T. Eurtiac«5 .... District clerk .... " 

ilidalgo N. H. Evans Dim, and Co. vVk.. Hidalgo. 

Hill J. M. Duncan County clerk HilUlNiro.. 

" David Derden Uistrict clerk " 

Hood J. R. Morris County elei k Granbnrv. 

*• W. J. Ha> nes* District clerk .... " 

" C. T. Ewellf District Herk .... " 

" B. M. Estes District clt-rk " 

Hopkins A. N. Edwards County clerk Sulphur Spr'gj!.. 

• " J. H. Ashcroft District clerk ** 

Houston Oliver C. Aldrich . . County ch^k Crockett. 

" J. C. English District clerk 

Hunt N. M. Douguld . . : .County Cierk Greenville. 

" A. S. Marshall . . . .Distinct clerk " 

Jack Edward Woiffarth . County clerk Jacksboro. • 

Jack Wm. H. Mitchi-llJ . District clerk *^ 

Jackson John R. Sanford . . Dist. and Co. cHk. .Texana. 

Jasper William H. Tiuett. County clerk Jasper. 

** W. P. Perkins .... District clerk ^ 

Jefferson W. P. Gilbert County clerk Beaumont. 

** W. F. Junker District clerk ** 

Johnson G. H. Maxey Countx clerk Cleburne. 

*• John B. Hudson ..District ch'rk " 

Karnes J. R. Bailey County clerk Helena. 

*< N. B. Evans District clerk ** 

Kaufman Henry Erwin County ch-ik Kaufman. 

" F. J. Broughton . . . District ch^rk " 

Kendall H. Theis Dist. and Co. vl'k . . Boerne. 

Kerr A. McFarland " Kerrville. 

Kimble E. R Kountz ** Denman City. 

Kinney William N. Cooke. " ' Brackett. 

Lamar D. Ridley County cl*^rk Paris. 



♦ Resigned Maj 28, 1877. + Resigned July 24, 1877. J Resigned August 11, ISH. 
(Deceased. 
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County. Name. Office. Coufibf SeaL 

Lamar Sam W. Williams, District clerk Paris. 

Lampasas D. C. Thomas County clerk Lampasas. 

^ " H. De Walkeif. . . .District cleik " 

Lampasas M. V. B. Sparks. . . DiHtrict clerk Lampasas. 

Layaca W. W. Allen Comity deik Hullettsvillc. 

'^ Joiiu Buchanan .. .DiHti-ict clerk ** 

Leon W. A. Patrick County clerk . . . Centreville. 

" J. B. fitter District clerk ... *• 

Liberty B. F. Cameron County clerk .... Liberty. 

" C. C. Chanib«i-8,* . . District clerk .... " 

'' James C. Menter . .District clerk .... '' 
Limestone S. D. Walker Coauty clerk . . . . Groesbeeck. 

" M. T. Johuson District clerk " 

Live Oak F. H. Church Dist. and C<». cVk . . Oakville. 

Llano James K. Magillf . . County clerk Llano. 

'' £. R. Beeson County clerk ** 

" J. C. Oatmau District clerk " 

Lee James K. Fry County clerk . . . .Giddings. 

" W. A. Knox District clerk .... " 

licCulloch Thomas Singer . . .County clerk Brady City. 

" Charles Harcourt. .Distriet clerk .... " 
McLennan . . . . H. L. Gufiy t County clerk Waco. 

" J. W. Baker Co'inty clerk .... '* 

" Charles R. Beatty . District clerk ... " 

McMullen L. W. Snowdon . . . Dist. and Co. cPk. .Dogtown. 

Kadison W. W. Viser C<iunty clerk Madison ville. 

*» R. Mahorner District clerk *< 

Marion P. F. Biiiick County clerk Jefferson. 

« W. F. J. Graham . . District clerk •' 

Mason Wilson Hay Dist. and Co. cPk . . Mason. 

Matagorda John L. Croom County clerk Matagorda. 

♦* E lias Baxter District clerk ** 

Maverick Albert Turpe Dist. and Ct». vVk. . Eagle Pass. 

Medina C. Scheidemantel. . Dist. and Co. aVk. Castroville. 

Meoard C. M. Hul»bell ** Meuardville. 

Kilum J. C. Rogers County clerk Cameron. 

" B. P. Homan District clerk .... " 

Montague W. A. Williams . . Diift. and Co. cPk. . Montague 



* Deceased Dec 2i, 1876. f Besigned. | Deceased. 
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County. 



Name, 



Office. 



Morris B. F. Wood Conntv clerk . . 

'* A. A. Spence District clerk . . 

Montgomery. . P. M. Yell County clerk . . 

" Z. E. Womack Difttiict clerk . . 

Nacos^doches. .Giles B. Grain Ooanty clerk .. 

Nacop^doches.. Wm. Hillenkamp. .District clerk .. 

Navarro SamU H. Kerr County clerk . . 

'* James M. Dooleo .. District clerk .. 

Newton John Moore Dist. and Co. cl'k 

Nueces Reuben Holbien . . . County clerk . . 

" Pat. McDonough. .District clerk .. 

Orange R. H. Smith . .* D»Ht. and ('«». cl'k 

Palo Pinto Wm. Metcalf CouiMy clerk . . 

'* Creo. C.Lewis Distnct clerk .. 

Panola H. PoMard County clerk . . 

J. H. Lawrence . . .District clerk . . 

...R. W. Duke County clerk .. 

B. G. Lanham District clerk .. 

. . . Ed. W. Bares DiHt., and Co. rl'k 

. . . ''f'. iS. Meette County clerk . . 

W. D. VVilliN.. ..Disriii-t cletk .. 

Presidio G. T. Wilcox* . . . . i ihi. jind Co.^cPk 

Red River John A. Baghy .('onnty clerk .. 

Red River i\ W. Wilst»n District clerk . . 

Refuj^io R. P. Claikson County clerk . . 

** Cb}is. [). Ciainf. .. DirtM-irt clerk .. 

Robertson T.J. McHugh County clerk .. 

J. R. Curl District clerk . . 

W. B. Wade County clerk . 

J. S. Hetvii t Disnict. clei k . 

J. N. Still Conury clerk . 

B. C. Dickinsorj. . .District clerk . 

Rains Th<»«. M. AMredd. .Couu'y cle»k . 

** S. K. McGovven. . .DiKtiict cle.k . 

Sabine M. Y<'uu^t)lood . . . Count \ rle»k . 

A.J. Beckcomt. . . DiHMict rieik . 



Parker 

Pecos . 
Polk . . 



a 

Rockwall 

(i 

Rusk 



u 



ii 



W. H. Bonuenn . . . 



•( 



San Augustine. Wm. Fi. C'ouclft. .County clerk 
" B. O. ('rocKett District clerk 



County Seat. 
Dangerfield. 

Montgomery. 

Nacogdoches. 
Nacogdoches. 
Corsicana. 

Newton. 
Corpus Chritti. 

Orange. 
Palo Pinto. 

Carthage. 

•• 

Weatherford. 

Fort Stockton. 
Livingston. 

F<iri Davis. 
Clarksville. 

Refugio. 
it 



Calve.t. 



Rockwall. 

it 

Henderson. 

<. 

Eipopy. 

(< 

Hemphill. 
San Augustine. 



* Bosigued April 17, 1877. + Resigned Aug. 16, 1877. i li*^,8ignod February, 1877. 
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Covn'y, Name. Offtee, County Seat. 

San PHr.fipio . . Al^r. McGloia Disfc. pncf Co. cPk. .San Piirririo. 

San fSn^ii JoUu N. Ganney. . . *♦ San Salw. 

SbrtcHe'*oid. . .J. N. MrtSfertoa . . .Cnnn^y cNmU . . . Fi»n Griffiit. 

" H. 0. Jacobs Di-i i «ct clf*» k .... 

Sbe^'^v T«»tui M. Lncky .. Contiiy cU-vk ... .Ceiirt*r. 

81iel!>v E. G. ri5»»k»e DinMirt Heik CeMD-r. 

Sni^rl^ W. IT. Viiirgli Count > cVHc Tyle*-. 

*• G'^o. M, J«»linRon. .DiHiiict cIi^vU .... *♦ 

afcuf JamcH J. Hir. . . . D^s*!. an*' Co. crk. .R. Gmndt^ City 

Stepliena D. VV. HnMnm ....roinif> Hirk Pickt*fT!<\int*. 

<• C. T. Siiiirh DUn kn Herk ... •* 

Soii»e'-vell ....J. [T. \lou»'^on»ery.l)l.sv.. aud Co. rl'k. .Glen Koh«*. 

San .J;»f«i»r,o. ..G. B. Bv'd <;ot«»ir\ clerk ... CtiUl Springs. 

Ta»"''a«jn .Ji»pi. P. \V»>ocla ('••uutv clerk P«nr. Woitri. 

*• G. fJ. MMlkey»....Di8tiiftt clerk ... '* 

*' J. J. Miller *- 

TitPs Ubiim Clierrv Connr.v clerk Mt. PlejiSHiit 

-' J}'8. T. McHonaUl . District <*lerk *' 

Trav'8 F»Huk Riown Connt> <'lerk Au«»in. 

*' E. UHllinan District clerk '* 

'l'ri»»'fv J. T. Evjuih Coiinry ^'lerk Pennington. 

•* D. W. Steele Disi rict -i'lerk ** 

Tjlev W. TliOH. Hi de . . .County I'lerk VV^KMlville. 

" J. W. McDaniel.. .District. cle»k '• 

Tom Gveen. . .Jolin Lackev Disr.and ('o. cl^k. . Ben FicMiii. 

Upsli'ir ,J. M. Mfn>hall Cniinty clerk Gilmer. 

•*' Jas. A. Derrick . . . District, clerk '• 

Uvji'de J. D. S|K*ars Conntv clerk Uvalde 

** J. J. H. Paterson . . District del k ** 

Yan Zaurtt . . . W. A. VViUJjims. . .C<»iinty clerk Wills PoLit. 

'* M. M Sto.vert ...District clerk '* 

^ J. H. WiUiite ** 

Vicr^Mu'ft J E. J. Mo<iry (^innty del k Victoria. 

^* H. A. Newineyer .. Disi rict clerk .... '* 

Wa'ker W. B. Rome County de»k Iluntsviile. 

VV. H. VViHKliil . . . District clerk ... 

Wasbin^ton . . H. M. Lewis Conntv clerk Breiiham. 

'' J. L. M(»ore District clerk ... ** 



* Resigucd Fcbrnary 1, 1877. f Resigned May 11, 1877. 
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County. Name. Office. County 8eaL 

Webb Peter SteflSan Dist. and Co cFk .• Laredo. 

Whrirton Jacob Hart Coanty clerk Wharton. 

**' John L Kiiiff DiMtiict clerk .... " 

Waller R. P. Faddint Connf y clerk Hempstead. 

** W. F. Harp»*r County clerk " 

" George G. Lester. .DiHtrirt clerk " 

Williarason . . . Levi Pennington . . County clerk Georgetown. 

** Sam M. Lesesne. . .District clerk ** 

Wilson A. G. Pickett County clerk Floresville. 

" G. W Garrett Distnct clerk .... " 

Wise W. W. Brady County clerk Decatur. 

*' J W. Culbert . ... District clnrk •< 

Wood F. J. Worthy County clerk Quitman. 

" F. P. Dowell District clerk .... •' 

Young W. T. Ditto Dist.and Co. cPk. .Graham. 

Zapata J. L. Ferd«)n *' Carrijo. 



X Resigned. 
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LIST OF JUSTICES OF THE PEACE AND EX 
OFFICIO NOTARIES PUBLIC IN THE STATE OF 
TEXAS. 

(See supray 43, $ 19, no to *.) 



ANDERSON COUNTY. 
Name, When qualified. Name. When qualified, 

D. A. Calhoun April 18, 1876. Henry Fields* April 18, 1«76. 

John Parkert do J. M. Euiei-son do 

G.P.Wallace do J. O. A. Capps do 

A. J. Dupny May 87, 1876. C. M. Qnarles June 18, 1877. 

ANGELINA COUNTY. 

JoeepliKerr April 18, 1876. Wm A. hinley April 18, 1876. 

Joseph ChesmeU do W. W. Speed do 

ATASCOSA COUNTY. 

Willis N. Smitlit April 18, 1876. Aaron Uamliie} Not reported. 

J. 8. Fern do L. CoIqnlion» April 18, 1876, 

J. W. Cook i\o J. M. B. Lawhon luly 14, 1876. 

A. W. Hazelrigg Aug, 15, 1876. John C. Ross Dec. 27, 1876, 

AUSTIN COUNTY. 

S. R. Blake April 18, 1876. J. II. rihetbnrn April 18, 1876. 

A. M. Kinney do Jacob Schaffne/ do 

Max Messuer dt* 

ARANSAS COUNTY. 

Wm. P. McGrewll April 18, 1876. Wm. C. Casterline April 18, 1876. 

J. L. Lewis jr April 21, 1876. L. K. Wyatt Mar. 26, lfc73. 

BANDERA COUNTY. 

J. B. Davenport April 18, 1876. James 'I aflFalla .....April 18, 1876* 

George F.Smith do Joseph B. Hudspeth. ..July 21, 1876. 

J. D. HarperU April 29, 1876. S. B. Dampier Not reported. 

BASTROP COUNTY. 

John Hearn April 18, 1876. C. H. Welburue April 18, 1876. 

H. J. Waniel do W. C. Lawhon do 

B. F. Jones.. do R. L. Upshawf Oct. 25, 1876. 

M. S. Ward Feb. 23, 1877. W. H. Coulsan June 11, 1877. 

E. W. Farmer June 11, 1877. 



• Resigned January 18, 1877. + Resigned September 6, 1816^ 

X Resigned July 14, 1876. $ Failed to qualify, 

il Resigned March, 1877. IT Resigned. 



L 
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BEE COUNTT. 

Xame. When qiiaUfied, Name. When quali^Ud 

W. UoJ)eil8 April Irf, 1876. Chjw. Siinimcrs April 18, 1876. 

A.C.NVwinan May 1, If^Te. J. P ''Hlliti,.i. ♦ vprill9, 1-76. 

J. O. T.wlot-t June 1, 18^^. T. R. Atkius Not. 17, 1876. 

Luke Hart May 22, 1877. 

BELL COUNTY. 

N, C. Edwprds April 18, 187G. G. P. ReiUling April 18, 1876. 

Asa Blaket do W. S. Wlialey do 

J. H. Simpson..... do J. H. WeaMitM-sbee do 

Jtdin McJJowoU do A. U. Ray do 

F. A. U{ishrtw._ Ang. 14. 1873, 

BF.XATI COUNTY. 

M. G. Cottmi Ai»ril 18, 1876. W. R. Horiblou Apid 18, 1876. 

H. \y. Tepperweiu$ ... do ' R. B. Evans A 'ril 2*i, 1876. 

W. S. W^ltei-s do R. QiinUanH, ht May 6, 1876. 

Pi'apk Ashley ►.. <lo ArtbiT* Blenker June 18,1877. 

BLANCO COUNTY. 

D. W. McVattll April rio, I87G. Joiiii Diuiiin Apiii 19, 1876. 

Th.»8. .1. Salter April 24, 18/6. Jobn T. Joliusoii1[ Apiil :>9, 187tV. 

WillJam Jimas** May 2, 18?0. W. S. Cala'jau Sept. VX 1876. 

Hiifli L. Couu June 1\ 1877. 

BOSQUE COUNTY. 

R. G. Childless April 18, 1876. G. A. Gordon Ap/il 18, 1876. 

Dunifl Wouiac do Wiii. Siidham do 

E. M. .\ eloh Feb. 17. 18:7. J. V. S.tivey do 

D. J. Spurlock April 18. tb/6 Y. G« inila-id do 

BOWIE COUNTY. 

C. M. AUen Vpril 18, 18/6. M. A. Bybse;,»tt Apiii 18, 1876. 

W. 8. Piat'tei do M. C. B'vswel' do 

Stephen H. EIUs Oci. n, 1876. 

BRAZORIA COUNTY. 

John's. Pei.n April 18, i87o. A. J. Bu. ke jr Apiil 18, 1876. 

W. II. Sharptt do Joha li. Nori* s do 

A. C. Haiiiest luiie li, 1876. H. F. MHt»he»\K Ki-h. 12, 18/7. 

J. tu Hudgi.iK Feb. 12, 1877. Wiu. M. Scut t MiiiVa 5, 1877. 



• Eeaigncd May U, 1877. + Resigned. 

t Commission returned July 25, 18M. $ Resigned May 18, 1377. 

II Resigned September 13, 1876. «!r Resigned September 25, 187«. 

•* Resigned February 3, 1877. -^ Resigned September 18, 1876. 

XX Resigned May 8, 1870. 
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BRAZOS COUNTY. 

. Name, When qualijied. Name, When qv*nified. 

L. R Aldrirtge April 18, 18/6. John H. Jonos. Aiuil H, 1876i 

J. M Zimmerman <lo A. W. Cearnel do 

6. W. Brewer do 

BROWN COUNTT. 

B, Ganflj- April 18, 1876. VV. E. Gilleland Apiil 13.. 1876, 

B. P Ward^ do Bailey J. Anderson do 

James 11. Wam.ick do 

BURLESON COUNTT. 
John M. Jackson #.. April 18, 1876. Alexander Flanagan... April IS, 1876^ 

C. R. Barrie. do T. D. Fontain do 

A.U. Adams do Jobn C.Jones do 

BURNET COUNTT. 

B. A. Crawford April 1^; 1S76. Daniel Elclrid>re April 18, 1876. 

A. K. Livin<5>*tOM* do A. Gnsecks Apiil 4,1876^ 

K. B. Fisher Not reported. C. Talifaro May 2. 1876. 

Mark Stewart April 18, 1876. J. A. Crews.^* May 30,1876. 

WiUiam Peppers Jan. 16,1877. John M. Wood.. April 9,1877. 

CALDWELL COUNTT. 

Jahn D. Rice Jlpril IS, 187(5. William J. Evans April 18, 1876w 

William B.Walker do J.H.Gail do 

J. C Lamb do John C. Peacock do 

Henry A. Rice do 

CALHOUN COUNTT. 

K. A. L. Kleinecke April l^', 1876. Jabez Jamos April 18, 1876. 

Herman Liebold r. do 

CAMERON COUNTT. 

William H. Clatkt April 1&, 1876. George W. Miller* April 18, 187(> 

Encarnacion Salas $ ... do 0. Longoria May 5, 1876i 

HUaria Garza April 19, 1876. Decidesio Longoria...April 19, 1876v 

A.C. Howell »rAug. 18,1877. Atenejenes Orive Aug.r 20,1877^ 

CAMP COUNTT. 

R. a Bryerly April 18, 1876. H. P. Thedford April 18, 1876w 

a, W. Keeling do Joseph H. Pitts June 14, 1876' 

CASS COUNTT. 

A. T. Stone April 1«, 1876. C. Callaway April 18, 1876. 

L. A. Whatley do R. M. Blaydes do 

W. T. Arrington do 



* Bcaiyned. + Resigned July M^ 1877. 

X Besigaod Juljr 12, 18T7. $ Removed Soptomber 7, 1876. 
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CHAMBERS COUNTY. 
Name, When qualified. Name. When qualified. 

L. W. Fieldft April 18, 1876. J. W. Haukermer. AprU 18, 1876. 

G. W. vVhittiugtou..... do Henry Datton do 

J P. Magee do C.N.Eley do 

CHEROKEE COUNTY; 
Hiram McKnight April 18, 1876. Thomas 8. Tow nsend.. April 18, 1876. 

A. J. Uhesher do James Hampton do 

W. C. Fredrick do N. M. Fair April 20, 1876. 

B.M. Gentry April 27, 1876. Duncan McCall May 10,1876. 

CLAY COUNTY. 

J.R. Bass April 18, 1876. J. A. Jones J April 18, 1876. 

8. 0. Auberry do G. W. Nicholson* do 

D. N. Dodsont Ang. 15, 1876. W. A. Ivie Jan 2, 1877. 

C. T. Judd..^ Feb. 19, 1877. J. W. Allbntton Feb. 16, 1877. 

COLLIN COUNTY. 

W. R. H. Mack April 18, 1876. C. C. Perrin April 18, 1876. 

Jesse Coffey do Francis M. Bounds..... do 

Fen tain J. Vance do 8. B. Shelbonni do 

W. H. Brumett do J. P. Jenkins Ang. 16, 1876. 

COLORADO COUNTY. 

John D. Gilmon April 18, 1876. W. H. Chemmey April 18, 1876. 

Christ Haydorn do R. B. Hollings worth... do 

Benjamin H. Neal de £ L. Theuman do 

N.C. Wilson do George 8. Zeigler do 

COMAL COUNTY. 

F. J. Lindheimer April 18, 1876. ChHrles Ohlrich April 29, 1876. 

John Marlacb do William Sattler April 19, 1876. 

Ernest Koebig do 

COLEMAN COUNTY. 
M. M. Callant April 28, 1876. David McAllister April 18, 1876. 

B. M. Rncker. do G. N. Blair Nov. 17, 1876. 

COMANCHE COUNTY. 
Milton Brown April 18, 1876. J. M. Gaiser April 18, 1876 

D. J. Rowe do John Koch do 

H. W. Sablett do A. V. Logan March 6, 1877. 

COOKE COUNTY. 

W. W. Foreman April 18, 1876. J. P. Hall AprU 18, 1876 

A. P. Bray April 17, 1876. J. C. Roberts do 

W. Wyatt do J. H. Stokely tiept. 5,1876 

Joel Estes Sept. 5, 1876. 



♦ Resigned Noyember 16, 1878. -f Resigned Febmarj 1«, IWT. 

X Disqualified; office yacant. 



J 
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CORYELL COCNTT. 

Name. W hen qualified. Name, W ken qualified* 

J. B. Hardy April 18, 1876. J. L. Motitgomeiy April 18, 1876. 

T. B. Price* do W. T. Walton do 

O.M.Kiug do J.A.Dickie do 

W. D. Clark do J. A. Lee do 

CALLAHAN COUNTY. 

E. L. Kanfman July :», 1877. W. N. Warren Julv 30, 1877. 

K.M. Black do Jacob Hans Jaly 31,1877. 

E. Jackson JSot reported. 

DALLAS COUNTY. 

W. W. Peak April 18, 1876. E. C. McClare April 18, 1876. 

J.R. Blnret do E.T.Myers do 

i<B. Lanidr do J.H.Saunders* do 

Joseph H. Stewart * do George W. Necly do 

John Prpstont do W. M. GeorgeJ Feb. 13, 1877. 

Robert Qeorge M«y 17,1877. George Robertson May 26,1877. 

DELTA COUNTY. 

F. M. McWhirter ^April 18, 1876. W R. Hallon April 18, 1876. 

D. H. Lane$ do J. P. Boyd May 1. 1876. 

James W. Stell do George W.Patterson. ..Feb. 26, 1877. 

DENTON COUNTY. 

J.M. Blount April 18, 1876. John Shipley AprU 18, 1876. 

John N. Kealy do John Hay nes ..« do 

J.R. Harper do G. L. Britton ..>> do 

DE WITT COUNTY. 

John B. Olfers. April 24, 1876. Joshua N. Edgar April 24, 1876. 

L. Berry Wright do Isaac Egg do 

William Byers do 

DUVAL COUNTY. 

John Humphries Dec. 4,1876. Jonathan Vining Dec. 4,1876. 

Charles Roach do Samuel H. Finney Jan. 8,1877. 

EASTLAND COUNTY. 

J. J. Dawson.. Nov. 27, 1876. J. J. Winn Oct. 2, 1876. 

A. J. Stuart..! Oct. 7, 1876. S. M Hale April 18, 1876. 

Y. J. Dysort Nov. 27, 1876. M. J. E. Ringer rfo 

L. W. Trader .*Dec. 11, 1876. E. T. Williamson do 

ELLIS COUNTY. 

3f. G. Davis. April 18. 1876. R. P. Mackay April 18, 1876. 

John L. Cheek do Valentine Sevier do 

E.M. Brack do 



* Deceased. f Resigned March 27, 1877. 

I BesigMd May 14, 1877. $ Resigned February 13, 1877« 



L 
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EL PASO COUNTY. 
\ame» When quaHfied, Name. When qualified. 

Josa Mj>. Gonzales} Apii) 18; 1876. Guadalupe Carabi^al..May 18 1376* 

Deftietr(» Urrigo Mar. 17, 1876. QaellermoGandera^... April 19, 1876. 

Jo'iHj EvauB Nov. 20,1876. Porftrio Qaicta Dec. 12,1876. 

Pedro Canditano May b, 1877. 

ERATH COUNTY. 

P. Wood April 18, 1876. W. C. Martin April 18, 18764 

a. P. CozliV* do J. C. Holchett do 

T.J. M-nibt do W. H. Bavi%t do 

J. B. Ouiiin Oct. 27, 1S76. T. J. Belcher Jan. 11, 1877. 

J. D. St. Clair Mar 26, 1877. 

FALLS COUNTY. 

A. M Attaway April 18, 1876. T. B. CuUius April 18, W76, 

J. W. Etheiidge do J. F. Mi Donald} do 

D. M Jackson do J. M. Klllen Aug. ?8. 1876. 

FANNIN COUNTY. 

A. P. Hasljy April 18, 1876. A. J. Duckworth M«iy 8, 1876. 

B. Dnrh; m do T. J. Mayo April 18, 1876v 

Vinceni. PeyLon do Otio, W. Peaks do 

Sanf L. Keepe do 1-1. Ff. McLendon do 

J. \V. VVviitt do Waddy Carlislell do 

FAYETTE COUNTY. 

F. Blondes April 18, 18}6. Mux Ajeitzen .....* April 18,1876, 

E. heiik.l do W. H. Thomas do 

C. Lurk do E. H. Fordtran }...«.... do 

T. W. Nn'ith do Eilgar MemnlT do 

A. D. Paiilus April 2,1877. W.W.Sloan Ang. 15,1877. 

FORT BEND COUNTY. 

Wit. Henrv April 18, 1876. J. B. M. GiU.. April 27,1876. 

Frai^eiK W. Williams... do C. C. Menegan April 18, 1876, 

MLltOn McGinnis do W. C. Sims «1«> 

FRANKLIN COUNTY. 

P. C. Majore" April 18, 1876. U. H. Crawford April 18, 1876. 

W. A. Binson do B.F.Morris do 

C. D. Davis do Geo. F. Yates ..July 17, 1876. 

FREESTONE COUNTY. 

W. P. Watson April 18, 1876. W. A. Cobb April 18, 1876. 

N. W. Kef^ling do John M. Day do 

D. L. Wingfield do J. B. Buchanan do 

R, G. Manning June 26, 1877. Wm. L. Rigsby ..Aug. 13, 1877. 



*' Resigned January 12, 1877. f Resigned January 11, 1877.' 

X Resigned September 7, 1878. $ Resigned. 

II Resigned August 18, 1877. IT Deceased. 
•* Resigned Juse 15, 1878. 
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FRIO COUNTT. 

Xam€. When, qualified. Name, When qualified. 

L.S. White* Aprill8,18?6. Leo Smiths May 2, 1376. 

M. H. Langford Not reported. F. W. Neatherlin Nov. 28, 1876. 

Irvin Thompson May 14, 1877. C. J. Jones May 25, 1877. 

GALVESTON COUNTY. 

HngoBroaig April 18, 1876. Robert D. Johnson... April 18, 187a 

Thomas D. Gilbert do J. S. Shields, jr. do 

Henry Weyer do 8. J. Perkins. May 6, 1876. 

Walter C. Jones Ji^ept. 7, 1876. George L. Griscom Aug. 23, 1876. 

GILLESPIE COUNTT. • 

John A. Alberthal April 18, 1876. J. P. Mosel April 18, 1876. 

Jacob Brodbeck do James Larson do 

A. .T. Nixon do 

GOLIAD COUNTY. 

George W. Bell April 18, 1876. D. A. Edmonson April 18, 1876. 

Charles W. Word do J. S. Loe do 

GONZALES COUNTY. 

W. V. Collins April 18, 1876. Mark Webber April 18, 1876. • 

E. W. Walker. do J.P.Collins do 

John CNeal do James D. Smith do 

JohnL.Mooneyt Sept. 25, 1876 John L. Lampkin Jane 15, 1877. 

GRAYSON COUNTY. 

Jesse G. Rainey ....April 18, 1876. WilUam D. Kirk April 18, 1876. 

H. B. Lindsey do E. E. Miller do 

T.W. Hudson do J. R. Diamond do 

Calvin Sellers^ do G.W. McGlothlin Nov. 21,1876. 

H.aHays do 

GRIMES COUNTY. 

A. Bnffington April 18, 1876. W. P. Zaber April 18, 187P. 

CD. Harn do W. T. Wasson May 29,1876. 

GUADALUPE COUNTY. 

William G. King April 18, 1876. W. Vordenbammere... April 18, 1876< 

Hohert Hellman, sr.t... do H. Wunnet do 

R. C. £eds$ June 12, 1876. Thomas D. James June 14, 1876. 

James A. Glenn Sept. 30, 1876. J. A. Wells June 1, 1877. 

GftEGG COUNTY. 

J. P. Hollowayl April 19, 1876. Q^. George AprU 18, 1876. 

E. R, Dodson April 21, 1876. J^. Reynolds..... do 

D. S. Jennings .Sept. 16, 1876. W. H. Cunyers .". do 

JohnT. Kilgore .^Nov. 29, 1876. 



* Besigned August 14, 1878. f Resigned May 14, 1877. 

X Resigned. $ Resigned September 26, 1876. 

11 Besigned September 16, 1876. 

Le9 
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HAMILTON COUNTY. 

Kame. When qualified. Name, When qualified^ 

Simpson Loyd April 22, 1876. R. O. Forest.^ May 1, 1876^ 

K. M. Brandon April 24, 1876. A. A. Gary* do 

8. T. Wells May 8, 1876. J. P. Grundy April 18, 1876. 

.James H. Callet April 34, 1876. J.M. Evanr do 

l^ufns Stinnett Sept. 5, 1876. 

HARDIN COUNTY. 

A. Brown April 18, 1876. Jamrs A. Merchant... April 18, 1876. 

B. F, ColinBt do Miles Taylor ..Aug. 21, 1876. 

HARRIS COUNTY. 

Henry Brashear April 18. 1876. W. A. Daley April 18, 1875. 

John Curry do Robert Blnlock „-. do 

(i. L. Durdin do Peter Christiu » do 

J. P. Bvrnes do 

HARRISON COUNTY. 

.1. B. Stroud Mar. 31, 1876. W. L. Hailey Mar. 14, 1876^ 

WnuRoy Mar. 16, 1876. T. S. Buchanan April 18, 1876. 

Geo. A. Godfrey Mar. 14, 1876. E. B. Blalock.- Dec. 28, 1876. 

HAYS COUNTY. 

C. W. Grooms...^ April 18, 1876. J, M. Breedlove April 18, 1876.. 

II. G. Little do L.McKellar do 

HENDERSON COUNTY. 

.Tosse Packwordt April 18, 1876. John A. Walker April 18, 1876. 

J P. Gassett... do T.Y.Taylor do 

Cornelius Browning ... do L. D. Stringer^ April 19, 1876. 

Jeff. E. Thompson July 3, 1876. 8. S. Corziue .,.Nov. 13, 1876.. 

HIDALGO COUNTY. 

.Jose Mivria Mora Mar. 27, 1876. Manuel Ana^a... April 18, 1876. 

John B. Bourbois Mar. 27, 1876. TeodosioMunquia Mar. 28, 187G. 

N. H. Evans .- Oct. 3, 1676. 

nUA, COUNTY. 

H. N. Spooncr.... April 18, 1876. W. P. Pardue April 18, 1876. 

Levi Childress. do Jesse Hays do 

W. D. McFarland do 

flff^ COUNTY. 

Wray HappingH April 18, 1876, N. J. Gardner April 22, 187(>.. 

Jesse Walton May 13, 1876. H. T. Berry April 18, 1875. 

A. T. Howell May 19, 1877. E. A. Boyett Aug. 13, 1877. 



I * Resigned August 14, 1876. + Resigned June 10, 1877.. 

I Left the county. ^ Resigned November 13, 1876.. 

II Resigned May 19, 187T. 



I 
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HOPKINS 

NtUM. When qualified. 

Lewis Starr Jkpril 18,1876. 

William Gray do 

0. C. McCoy April 96» 1876. 

D. & Weaver April 18, 18/6. 

HOUSTON 

W. J. Foster. April 18, 1876. 

Z. B. Joho do 

Samuel H. Sharp do 

J. A. Barbee Feb. 13,1877. 

HUNT 

Jobn J. NicholsoD April 18, 1876. 

Nat Parker. do 

H. H. Wood do 

JACK 

James Perret April 18, 1876. 

L. H. Pruit do 

William Scott do 

JACKSON 

J. M. Haley April 18, 1876. 

P. P. Autnam May 9, 1876. 

JASPER 

Heary Rolph April 18, 1876. 

R.J. Bean do 

Jobu Morse Dec. 29,1876. 

JEFFERSON 

W. L. Rigsby April 18, 1876. 

Benjamin Granger. April 25, 1^6. 

JOHNSON 

James G. Hix April 18, 1876. 

Samnel Hughes do 

J.H.Boyd do 

KARNES 

G. W. Brown^ April 18, 1876. 

Jobn D. Hutcherson... do 4 

A. D. Evans do 

J. C. Wilson^ April 26, 1877. 



COUNTY. 

Name. When qualified. 

T.L. Simmes. April 18, 1876. 

H. £. Williams do 

A. J. Lowe April 19, 1876. 

COOMTY. 

D. H. EfWns. April 18, 1876. 

C. M. Monday do 

Thomas A. Tayto Aug. 24,1876. 

W. A. Champion Feb. 17, 1877. 

COUNTY. 

Samuel P. Moore AprU 18^ 1876. 

A. H. Hefaer do 

J. M.Clinton Feb. 11, 1877. 

COUNTY. 

Abraham Perret April 18, 1876. 

W. L. Thomas do 

COUNTY. 

A. Baker* April 18, 1876. 

M. H. Slaughter Oct. 10, 1876. 

COUNTY. 

Thomas Gilbratht April 18, 1876. 

Albert Nautzet do 

A. S. Beek Jane 12, 1876. 

COUNTY. 

G. F. Block April 18, 1876. 

Simc'on Broussard do 

COUNTY. 

Allen N. Wilbanks April 18, 1876,;. 

Samuel B. Killough ... do 

COUNTY. 

John Kiihinel April 18, 1876- 

Chailes H. Skiles. .Oct. 7, 1876. 

W.J. SealeJ Dec. 2, 1876i 

J. A. Addingtou April 20, 1877. 



* Resigned July 25, 1878. 

I Resigned November 27, 1876. 



f Resigned June 1, 1877. 
$ Resigned. 
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KAUFMAN COUNTY. 
Name, When qualified. Name. When qtuUified. 

E. E. Douglas April 18, 1876. Johu B. Newberryt April 18, 1876. 

F. A. Dalaney do D. H. Mallory* do 

.T. W. Dioksont .« do James M. Green do 

James S. BaioB do James R. Bridges Jane 16, 1876. 

W. O. Johnson .July 31, 1876. 8eaman Field Feb. 2, 1877. 

W. C. HaUonqnist Mar. 28, 1877. A. L. Self. ^.May 1, 1877. 

KENDALL COUNTY. 

Adolph ZoeUer April 18, 1876. Frederick Hofhing April 18, 1876. 

John W. La whom do Theo. Wiedenfeld do 

E. a. F. Toepperwein..Feb. 13, 1877. Frederick Ebell Feb. 27, 1877. 

KEBB COUNTY. 

"William P. Hoghes..... April 18. 1876. William D. Drown....April 18, 1876. 

'3[liomas Ingenshntt... do John G. Welch.. do 

KIMBLE COUNTY. 

m, F. Condon April 18, 1876. William B. Meeks Not reported. 

K. F. Anderson do Johu A. Miller do 

J. W. Owens ^ do J. C. Price April 18, 1876. 

KINNEY COUNTY. 

Vr. W. Amett April 18, 1876. J. E. Therrellt April 18, 1876. 

George Miller April 25, 1876. Cteorge Sch wanderer} do 

IVilliam B. Hudson April 18, 1876. WilUam L. Goodman, Aug. 19, 1876. 

G. E- Hallidayll Jan. 4, 1877. W. 8. Henningway...March5,1877. 

Joseph E. Therrell May 3, 1877. 

LAMAR COUNTY. 

B. F. Fuller April 18, 1876. John L. Fowler April 18, 1876. 

Ed. Skidmore do W. J. McGowen do 

John Maxwell do 

LAMPASAS COUNTY. 

John S. Brewn \..April 18, 1876. S. T. Bright April 18, 1976. 

W. C. Shaw do J. R. Townsen do 

Matthew Roach do 

LAVACA COUNTY. 

Jesse Green April 19, 1876. W. D. Watson April 19, 1876. 

TT. A. Arnold* April 25, 1876. C. C. Haynesf do 

E. M. Warks April 19, 1876. J. J. M. Woodly do 

Pat May do J. W. Reese** Aug. 28, 1876. 

H.*B. Myers Nov. 13, 1876. D. E. Hicks..... Dec. 11, 1876. 

E. P. Noble, sr. JTuly 13, 1877. 



* Resigned. f Deceased. 

I Resigned December 86, 187'e. $ Resigned June 29, 1878. 

II Resigned February 12, 1877. tr Resigned July 1, 1877. 
*• Resigned Noyember 18, 18761 



1 
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LEON COUNTY. 
Name. When qwilified. Name. When qualified. 

AaroD Baroes April 18, 1876. Bmno Dorst April 18, 1876. 

£. J. Oden do James Byroed do 

E. A. PoweU do J. L. Perry Ang. 18, 1877. 

J. J. Dotson Aug. 28,1877. 

LIBERTY COUNTY. 

M. Steasoff April 18, 1876.. B. F. Ellis, jr April 18, 1876. 

A. Isaacs do B. F. Warriug* do 

J. M. Cavanangh do A. J. Abshier Feb. 12, 1876. 

LIMESTONE COUNTY. 

L. G. Aspley ipril 18, 1876. T. B. Wharton April 18, 1876. 

G.S. Gregory do R R. Tyus do 

J. L. Conaly do Henry Wageman do 

W. E. Doyle do 

LIVE OAK COUNTY. 

G. W. Jones April 18, 1876. S. W. Lewis April 18, 1876.. 

Pat. Murphy do J. W. Ramey do 

Z. H. Osborne do 

LLANO COUNTY. 

Samuel P. May April 18, 1876. Isaac B. Maxwell April 25, 1876. 

G. L. Hickman do F . M . Bourland April 18, 1876. 

LEE COUNTY. 

J^ A. Nisbet April 18, 1876. L. Burgdorft Not reported. 

T. I. Edwards do Tom Arendal April 18, 1876. 

M'CULLOCH COUNTY^ 

L. D. Crittendent May 6, 1876, T.J. Creech April 18, 1876. 

John P. Fonda. Sept. 7, 1876. M. E. Cox..., do 

A. J. Carpenter Aug» 22, 1876. 

m'lennan county. 

E.P.Massey April 18, 1876. A.D. Mass April 18, 1876. 

F. M. Makeys Mar 15,1876. W.G.Boyd do 

A. H. Crain do E. T. Cox do 

m'mullen county. 

S. F. Dixon Jan'y 5, 1877. John Hill Jan'y .5, 1877. 

Charles Forrester do J. F. Linden Aug. 1,1877.. 

MADISON COUNTY. 

C. J. Booth « April 15, 1876. R. A. Rhodes ..^. April 18, 1876. 

Thomas A. McDonald.. April 18, 1876. H. B. Cobb .*. do 

W. T. Hardee April 25, 1876. 



* Deceased January 1877. f Deceased. 

4 Resigned. 



134 Justices op the Peace in Texas. 



MARION COUNTY. 
Name. When qualified. Name, When qualified, 

E. R. Raglin April 18, 1876. Samuel J. White Apnl 18, 1876. 

C. C. Bickford do G.S.H. Grayson do 

George W. Wood do A. Fitzgerald Nov. 22, 1876. 

MASON COUNTY. 

Conrad Simon April 18, 1876. Fritz A. Grote April 18, 1876. 

D. A. Parish May 18,1877. C. G. Wood Not reported. 

MATAGORDA COUNTY. 

Joseph Nolte April 18, 1876. A. B. Bronson May 1. 1876. 

J. G. Rainey do Pertilla Lee April 26, 1876. 

Horace Yeamans do 

MAVERICK COUNTY. 

F. C. Dell April 18, 1876. Frank R. Lehman April 27, 1876. 

F. A. Zorn* Nov. 17, 1876. Frank WilUams June 4, 1877. 

MEDINA COUNTY. 

Valentine Uaass April 22, 1876. John T. Braten May 8, 1876. 

H. J. Richay April 27, 1876. R.S.Ragsdale April 15, 1876. 

MENARD COUNTY. 

C. M. Hubbell April 18, 1876. Oscar Splitgarher April 18, 1876. 

James Hamilton do D. M. Basham do 

James Moorkins July 31, 1876. 

MILAM COUNTY. 

C. Homant AprU 18, 1876. Jasper McKinney April 18, 1876. 

W. D. Hill do John C. Crunk do 

A. H. Boles April 19, 1876. R. R. Cookt do 

James Peeler Jan 18,1877. J. H. Kilpatrick May 16,1877. 

MONTAGUE COUNTY. 

J. C. Stephens April 18, 1876. Randolph Cook April 18, 1876. 

J. F. Bellows do C.J.Hale do 

U. J. Wagnon May 1, 1876. Walter S. Thurston ...April 16, 1877. 

MORRIS COUNTY. 

John A. Heimant April 18, 1876. David B. Sorrells April 18, 1876. 

John R. Powell do S. P. Pounders do 

MONTGOMERY COUNTY. 

L. S. McKee April 18, 1876. David A. Wiggins April 18, 1876. 

C. D. Lacy$ do Edmund A. Liuton do 

J. H. Bay Dec. 4, 1876. B. H. Nash Nov. 17, 1876. 



* Resigned May 15, 1877. + Deceased. 

X Resigned November 13, 1876. $ Bondsmen gave him up and displaced. 
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NACOGDOCHES COUNTY, 

Xanle. When qualified Name. Wh^n qualifieiL 

JFoel Darbam April 18, 1876. Jesse J. Watkina April ly, 187(i. 

William L. Tynes do Joseph W. Little* do 

John W. Mnrph do John C. Fall Oct. 20, 1876. 

W. T. Caver. Dec. 4, 1H76. O. P. Fears do 

NAVARRO COUNTY. 

Thomns J. Haynes April 18, 1876. J. R. Ransom April 18, 187€. 

O. W. Stone do J. A. Scalest do 

W. H. Marsh do T. L. Swink ..April 29, 187€. 

NEWTON COUNTY. 

Spencer H. Matthews.. April 18, 1876. Allen Woods May 1, 1876. 

U«nry T. Wilson.^ do J. D. Yonngblood May 3, 1876. 

NUECES COUNTY. 

Cornelius Cahill April 18, 1876. William G. Rhew April 24, 1876. 

E. N. Gray Feb. 26, 1876. James FuUc^rton ..April 18, 1870, 

Samnel T. Stevenson..Julv .5, 1877. 

ORANGE COUNTY. 

A. H. Canfield April 18, 1876. A. B. Lyons April 18, 1876. 

R. C. Gravett April 22, 1876. 

PALO PINTO COUNTY, 

E. K. Taylor April 18, 1876. S. M. Swearingent Not reported. 

W.F.Montgomery do D. H.McLure May 21,1877. 

W. E. Wade do R. W. Pollard Aug. 13, 1876. 

Jacob Swank Aug. 24, 1876. 

PANOLA COUNTY. 

T. E. Boren ...'. April 18, 1876. R. A. Craig April 18, 1876. 

O. S. Geter do James W. Carter. April 29, 1876. 

E.G. Knight May 6, 1876. Anderson Robe April 18, 187G. 

John A. Leslie April 18, 1876. 8. P. Page do 

PARKER COUNTY. 

John W. Squyres April 18, 1876. J. L. Mattock April 18, 1876. 

-Stephen Jewell do James Barnett.. do 

D* W. Wristen do 

PECOS COUNTY. 

Faustina Lufau ..April 18, 1876. Francisc© Garcia April 18, 1876. 

Guadalupe Carrasco... do Antonio Mata do 

Emelio Savedra do M. B\ Corbet t Nov. 21,1876. 



* Resigned. -^ Refiigned December 25, 1876. 

X Moved from district 
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POLK COUNTY. 
Kame. When qualified. Kame, When qualified, 

W. H. Matthews* April 18, 1876. Wm. P. Rogeret ;.April 18, 1876. 

M. T. Hickman.. do L. P. JordaD.. do 

S. W. Lockhart, sr. do T. R. McCraryt June 18, 1876. 

J. M. Calliham.. Nov, 14, 1876. Thos. L. Freeman Feb. 16, 1877. 

PRESIDIO COUNTY. 

Jacob Morrow May 16, 1876. Larkiu Landrum... May 12,1876.- 

Segnndino Lujan$ Not reported. J. W. btpencerH Not reported. 

DanielMnrphyf do 8. R. Miller do 

Wm. M. Ford May 16, 1877. Richard C. Daily April 19, 1877. 

Samuel Terrell Not reported. 

RED RIVER COUNTY. 

James T. Fleming April 18, 1876. Wm. A. Maulden April 18, 1876. 

John A. Franklin do John K. Rogers April 22, 1876w 

T. M. Harris do James Burnes do 

WUey W. Giddens do J. T. Peak., April 18, 1876. 

REFUGIO COUNTY. 

ThoSe Cannon** April 15, 1876. George Irvine April 18, 1876. 

Hugh Red do 

ROBERTSON COUNTY. 

W. J. Purdom April 18, 1876. David P. Gay April 18, 1876. 

S. F. Neely May 1, 1876. John G. Reeves April 18, 1876. 

J. M. Joiner April 18, 1876. J. T. Young do 

ROCKWALL COUNTY. 

John Butler April 18, 1876. T. W. Yeary April 18, 1876. 

J. W. Peyton do J. E. Slierwood do 

RUSK COUNTY. 

W. P. Davis April 18, 1876. J. C. Spiuks April 18, 1876. 

F.H. Garrison do Isaac Lawler du 

B. B. Lyles do P. H. Tally Sept. 26, 1876. 

D. M. Deasou irept. 11, 1876. 

RAINS COUNTY, 

A. C. Gee April 18, 1876. H. H. Deaton April 22, 1876. 

H.H. Justice do P.T.Taylor May 6,1876. 

SABINE COUNTY. 

L. Arthur April 18, 1876. R. J. Dickeytt April 18, 1876. 

F. Berryman do C. M. BennettU do 

L.F. Glover May 27,1876. W, T. Ellington Jan. 18,1877. 

J. W. Smith J'eb, 13, 1877. 



* Resigned February 12^ 1877. 
X Resigned November 13, 1878. 
II Resigned February 20^ 1877. 
*♦ Resigned August 27,. 1877. 
XX Resigned February 18, 1877. 



4* Resigned June 1, 1876. 

$ Resigned February 18, 1877. 

IT Resigned May 14, 1877. 

++ Resigned February 13, 1877. 
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SAN AUGUSTINE COUNTY. 

2^ame. When qualified. Name-. When qualifiedl 

A. C. Holmes April 18, 1876. F. W. Saunders AprU 18, 1876. 

Tliomas Hunt do B.J. Lewis ^ do 

T. B. Barker do 

SAN PATRICIO COUNTY. 

John Ryan April 18, 1876. John H. Paschal ^ April 18, 1876. 

J. L. Green* do 

SAN SABA COUNTY. 

J. W. Thomas April 18, 1876. J. D. Cunningham April 18, 1876.. 

David Hanna do Wm. Alexander do 

John McNeil do T. D. Dawson ao 

8HACKLEFO&D COUNTY. 

J. P. Lasleyt April 18, 1876. J. C. Simpsont April 18, 187^. 

J. N. Browning do E. L. Walker do 

J. Wallach* Mar. 20, 1877. Edgar Rye May 15, 1877. 

SHELBY COUNTY. 

J. S. Gholston April 18, 1876. W. A. McKenzie May 1, 1876. 

R. W. Field May 1, 1876. L. M. Trait do 

J. P.Soape$ do P. N. Bentley Dec. 4, 1876. 

Wm. D. Ellington Dec. 18, 1876. Thoi McKnight|| May 18, 1876. 

SMITH COUNTY. 

C. W. Matthews April 18, 1876. John O. Collier April 18, 1876. 

B. W. Thompson, sr... do M.S.Taylor do 

John S. .Jackson do , 

STARR COUxVTY. 

Hermene- Henejosa April 18, 1876. Martin de la Fuente -April 22, 1876. 

Domingo Vela do H. S. Pearce|l May 8,1876. 

Sam. J. Stewart Aug. 15,1876. 

STEPHENS COUNTY. 

C.T.Parker June 1, 1876. Elias Lovette June 1,1876. 

S. T. Pepper Feh. 26, 1877. W. C. Scott do 

H. H. NunnU Ju^e 1, 1876. T. W. Byers Feb.- 26, 1877^ 

J. H. Hightower April 9, 1877. 

SOMERVELL COUNTY. 

Clifton Scott April 18, 1876. H. Stephens** April 18, 1876. 

J.J.Matthews do W. H. Barker.... do 

James West July 18, 1876. 



* Left the county. 

t ResiffDed March 27, 1877. 

II Resigned. 

** Resigned June 5, 1877.. 



+ Resigned Noyember 27, 18S6. 
$ Resigned November 16, 1876. 
IT Resigned Febmary 27, 1877. 



L 
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SAN JACINTO COUNTY. 
Name. When qualified. Name. When qwiJifietl. 

James N. HanU* April 18, 1876. Samnel B. Standley ...April 18, 187«. 

TboniaH J. Coop«r do Thos. H. Snow A^iril 24, 187^>. 

Jacob Di»hoiigli* April 26, 1876. J. W. TUompsou., Nov. 14, I87r), 

Thos. W. Billiujr8ley...Juue 15, 1877, 

TARRANT COUNTY. 

A. G. McClure April 18, 1876. George W. Joplini? April 18, 187(>. 

Elihn Newton do T.E.Cross do 

W. U. U. Moore do F. E. Tyler do 

W.D.Hariis do James Grim ley do 

TITUS COUNTY. 

Willialn J. Johnson ...April 18, 1876. William T. Smith April 18, 1876. 

C. D. C. Fishback ' do W. T. Presley May 29, 1876. 

TRAVIS COUNTY. 

A. Brown April 18, 1876. T. C. Wilbern April 24, 187<;. 

F. Te»::encr do James Neil April 18, 187G. 

G. G. Kiicker do J. P. McArthnr do 

Tiff Johnson do P. G. Leech Dec. 11, 1876. 

J. P. Smith Feb. 14, 1877. 

TRINITY COUNTY. 

J. D. Fostert April 19, 1-^6. S. J. Rogers* April 18, 187i>. 

D. F. KichardsonJ do J. T. GatesH do 

C. B. WoodH Sept. — , 1876. William Rogers** Nov. — , 1876. 

K. R. Blackshead Dec. — , 1876. J. W. Hamilton Ang. — , 187H. 

W. D. Shaw do T. D. Stanford Not reported. 

TYLER COUNTY. 

W. D. Kincaid April 18, 1876. Josiah Swearingin Not quali6e«l. 

W. L Stewart do D. E. Tompkins April 18, 187t>. 

John n. Mayo do D. A. Kirkland Not reported. 

TOM GREEN COUNTY. 

John B. Vince* April 18, 1876. J. G. Prinsser April 18, 187C. 

A. O. D..hert>* do A. P. Baze do 

William U. Tomblin...Dec. 27, 1876. 

UPSHUR COUNTY. 

J. J. Lyons April 18, 1876. A. Johnson* May 2, 187t5. 

J. L. Fore do Thomas Cranfield April 18, 1876. 

J. C. Howard do I. S. Stephens Ang. 15, 1876. 

W. W. Fnlkerson* Not reporte '. Virgil L. Kilgore April 18, 1877. 

E. J. Glover Feb. 17, 1877. 



♦ Resigned. 

I Resigned Deeember 4, 1876. 
]| Resignea September 20, 187tt. 
** Resigned December 4, 1876. 



+ Resigned September 22, 1876. 

$ Resigned July 31, 1870. 

IT Rcsignod November 13, 1870. 
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UVALDE COUNTY. 

Xante. When qualify. Name. When qualifietl. 

R. T. Creigler April 24, 1876. J. P. Rheimer Not reported. 

Earnest Weigler...". April 18, 11576. J.J.Simpson do 

G. E. Mansfield do Alex. Marshall April 24, 1876. 

Stephen Goodman do 

VAN ZANDT COUNTY. 

J.H.Kellis* April 18, 1876. R. P. Pridmoret April 18, 1876. 

Clayton Williams do J.W.Clowers do 

JohnCothrau do J. M Bums Aug. 2, lrt7f . 

J.H.Wilhite Nov. 17,1876. P.L.Parkert Nov. 8,1876. 

E.N.Eubanks April 3, 1877. 

VICTORIA COUNTY. 

C.G.Hall April 18, 1876. E. M. Phelps April 27, 1876. 

Q. Davidson^ do J.M. Edgar May 7, 1876. 

S.W.HiU do 

WHARTON COUNTY. 

M.D. SimpsoBJl Not reported. C. 1. B'^ttlell AprillS, 1876. 

Aaron Lee do W. D. Callawayll do 

P.H.Pettey Jan. 20,1877. H.J.Schley Jan. 12,1877. 

Henry T. Compton July 21, 1877. 

WALLER COUNTY. 

R. E. Hannay April 18, 1876. Reuben Morris May 6, 1876. 

T. 8. Pinkney do Edwin Waller, jr May 1, 1876. 

Bennis Starka (col) do John M. Pinkney Nov. 13, 1876. 

WILLIAMSON COUNTY. 

A. W. Morrow April 18, 1876. James H. Fanbim April 18, 1876. 

James G. Ward do W. A. Smith do 

William E. Bonchelle.. do H. M. Pratt1[ do 

SamaelM. Slaughter.. . do G.R. Booth** do 

J.M.Napier Sept. 21, 1876. R.R.Hyland Oct. 17, 1876. 

WALKER COUNTY. 

J. S. Bescer April 18, 1876. R. M. Bankhead April 18, 1876. 

D.D.Holland do H. W. Fisher do 

J F. Burnet April 22, 1876. J.B.Taylorft do 

S.T.Barnes Oct. 9, 1876. G.D.Torakins do 

WASHINGTON COUNTY. 

J. W. McCowp April 18, 1876. L M. Oniers April 18, 1876. 

T, 0. Hynes do jB. H. Watson do 

T. H. Lipscomb do 



* Resigned September 22, 1876. 
X Resigned February 18. 1876. 
il Resigned. 
•* Resigned October 13, 1876. 



+ Resigned July 7, 1876. 
$ Resigned February 1^ 1S76. 
% Resigned September 5, 1876. 
if Resigned October 9, 1876. 
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WEBB COUNTY. 

Name, When qualified. Name, When qtmlified^ 

Lewis Telles* April 18, 1876. Bartola Moreno April 18, 1876. 

Jose A. G. Navarrot ... do S. M. Jarvis do 

J. M. Rodriguez Mar. 3,1877. T. K. ADdorson Sept 4,1876. 

WILSON COUNTY. 

W. H. Honght April 18, 1876. M. C. Herrera*. April 18, 1870l 

P.S.Warren do James M. Bird do 

James L.Dial do W. K. Fly May 1^1876. 

Geo.W.MoodyJ do C. H. Walde Feb. 13,1877. 

John E. McMulleu Feb. 14, 1876. 

WISE COUNTY. 

James Scarborough ...April 18, 1877. E. Farrington April 18, 1876. 

Adam Johnson April 30. 1876. B.F.Banks do. 

C. C. Leonard April 18, 1876. 

WOOD COUNTY. 

G. W. Hutchings April 18, 1876. J. H. Newsom|U April U8, 1876. 

J. C. Mapes do J. J. Kennedy do 

Y. B.Wells do A. Morrison do 

J. E. Word Nov. '4,1876. 

YOUNG COUNTY. 

John A. Lafferty April 18, 1876. J. M. McBrayer April 18, 1876. 

Geo. W. GuinnlF do Thomas Bradwell May 8, 1876. 

J. A. Ledbetter Feb. 27, 1877. 

ZAPATA COUNTY. 

J>. A. Seely April 18, 1876. Manuel Ma. Uribe April 18, 1876. 



* Resigned February 27, 1877. 
t Died February 10, 1877. 
U Resigued. 



•f- Resigned August IS, 1876.. 
$ Resigned February 8, 1877. 
IT Resigned February 15, 1877. 
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LIST OF NOTARIES PUBLIC 

Appeinted by the Governor, by and with the advice and consent of 
two-thirds of the Senate during the session of the Fifteenth Legie- 
iature of the State of Texas. 

(See 8upray 43, ( 19, d-/. ) 

Anderson County —Gteorge W. Angle, Benjamin Parker, John Y. 
Gooch, W. A. Miller, G. W. Hudson. 

Angelina (7ouitf%— James G. McKnight. 

Atascosa County — Wright Williams, John Campbell. 

Austin County — T. J. Eidman, John H. C rancher, F. Peter*, W. 
B. Wilte, J. H. Catlin, sr., Nehemiah Cochran, John W. Lott, Jas- 
per N. Daniel, J. C. Sutton. 

A/ransas County — W. W. Dunlap, C. F. Bailey. 

Bastrop County — W. A. Highsmith, John P. Jones, Seth W. 
Si'iggs, Robert P. Jones, R. W Upshaw. 

Bandera County, none. 

Bee County-— George Craven, Thomas J. Winn, R. H. Gillette, 
Julian J. Swann. 

BeU (7(mn*y— George W. Tyler, Samuel J. Brown, R. T. Elliott. 
J. H. Scales, L. W Caldwell, W. E. Bradford, J. B. B. Supple, R. 
H« Taylor, Edward T. Rucker, Isaac H. Lawton, H. H. Parker, J. 
T. Beach, 

Bexa/r County — George W. Caldwell, Edward Miles, Henry L. Ra- 
. daz, Anton Gugger, W. H. Young, Louis Girand, John A. Fraser, 
George W. Bartholomew (resigned June 8, 1877), P. H. Ward, Elias 
Edmonds, James L. Trueheart, B. F. Kelly, John Eckford, Henry 
Weir, H. P. Howard, John Rosenheimer, W. G. M. Samuel, John 
Humphrey. 

Blanco County—A. W. Mousand, John L. Crain. 

Brazos County — A. C. Brietz, J. P. Ay res, J. D. Thomas, J. A. 
Bnckholts, S. R. Henderson, W. G. Taliaferro, J. G. Anderson, B. 
F. Lemon, H. D. Lawless. 

Bosque County — F. M. Browning. 

Bowie Cotmty — L. C. DeMorse, G. D. Dalby, Thomas W, Hooks, 
J« H. Smelser, W. J. H. Brinsing, C. L. Pitcher. 
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Brazoria County— W. McMaster, W. Fort Siuitli, J. P. Bryan, J. J. 
Thnrtnan, Antbotiy Metcalf. 

Brown County— John Y. Rankin, P. M. Thurmond. 

Burleson County— M, 11. Addison, N. M. Thornton, Thomas C. 
Thompson, W. H. Jenkins, J. C. Worable. 

Burnet County — J. VV. Posey, E. J. Moses, C. C. Stewart. 

Caldwell County — C. P. Collins, James A. Wiley, II. McLester. 

Callioun County— WiWiRm S. Chickester, C. W. Short, J. Cahn, W. 
C. Edwards, John Boemer, James McCappin. 

Cameron Ooiiwfi/— William M. O'Leary, Jesse Dennett, 11. L. How- 
lett, J. W. Bradford. 

Camp County— G, M. Dinkle, W. D. Credille. %, 

Cass County— E, A. Allday, C. Pal more, William E. Don can, Johu 
Norwood, G. C. Harrison, William H. Carlton, J. H. Perdue, J. C. 
Hutchison. 

Chambers County — P. A. Huffman, James Armstrong. 

Clay County— J, E. Jordan, T. B. Reese, John W. Cook, L. C. Bar- 
rett, W. W. H. Lawrence (left the county). 

Cherokee County — J. A. Templeton^fE. L. Gregg, F. W. Bonner, 
J. F. Templetou, F. R. Gilbert, S. A. Bloomfield, James M. Wiggins. 

Collin County— Altx. Berry, J. M. Wilcox, J. C. White, T. B. Wil- 
son, James Thompson, F. Emmerson, A. T. Robertson, Martin 
Lewis, J. H. McCallon, H. (>. Overaker, J. A. Aston, J. S. Wilson. 

Colorado County— GeovgQ McCormick, J. C. Kindred, D. W. Jack- 
son, J. F. Leindecker, H. C. Everett, William Schoellman, J. D. 
Roberdean, French Simpson. 

Comal County — Fred Hanipe, C. A. Groos. 

Coleman County— D. A. Sinclair. 

Comanche County — C. B. Mason, N. Yarbrongh, George E. Law- 
rence, J. W. Hill, E. L. Shropshire, Arthur J. Pilgrim, R. T. Childs. 

Cooke County — W. 0. Davis, E. A. Blanton, J. M. Monroe, John 
Wilkins, John Wilburn, C. C. Potter, John T. Walker, Henry C. 
Dent. 

Coryell County— J. F. F. Doherty, W. E. Weaver, G. A. Strick- 
land, J. A. Rawles, S. D. Lacy, W. E. Oakes. 

BalUis County — Richard Morgan, John M. McCoy, J. H. AUbretton,. 
R. A. Roberts, D. W. Adams, Julius Roger, C. H, Patrick, J. H. 
Swindells^ William Harris, T. D. Coats, T. M. Hammond, J. D. 
Stephens, Alfred H. Beuners, Charles F. Tucker, A. H. Steagall, R. 
W. Goldthwait, E. G, Bower, William Sprout, J. J. Cox. 
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Delta County — James M. Browu, J. B. Simpson. 

Denton County— A. C. Nance, F. H. Dixon, Jolm Bacon, W. M. 
Davenport, Jt»lin Collier, John Ruddel, J. W. Jagoe, F. M. Yates, 
James £ad8, Benjamin Moss, John G. Smitlison, S. B. McQuiun. 

DeWitt County~C. C. Howorton, C. G. Hartman, J. D. Terry, 
liudolp Kleburg, John Rutledge, Fred Schewitz. 

Duval county has no notaries. 

Eastland County— D. B. Corle.y, Peter Davidson. 

miis County— R. G. Phillips, S. C. McCormick, John C. S. Baiid, 
W. J. Stokes, VV. T. M. Dickson, J. C. Wilson, G. C Paiks, Albeit 
Laugley, J. N. Paggett, R. M. Wyatt, E. C. Newton, Elbert Newton. 

^l Paso Counfy— Joseph Schutz. 

Erath County-G, W. Gentry, S. D. Berry, J. D. St. Clair. 

J'alls County — W. W. Hazlewood, J. R. McDonald, Leonard Ma- 
gee, J. R. Dickinson (resigned August 29, 1877), George A. Hodges, 
James C. Guitherjr., J. T. Somerville. 

Fannin County — F. D. Stewart, A. B. Scarborough, R. M. Lusk, 
Francis M. German, James C. Evans, Sam J. Galbraeth, VV. E. Dai- 
ley, sr., John L. Blair, J. R. Ryan, Thomas D. Kenedy, J. M. Hoard, 
II. H. McLendon, Charles Doss, H. L. Parmalee. 

Fayette County — E. C. Phelps, W. S. Chunn, A. Henderson, Chas. 
Brunuer, Herrman Meyer, G. W. Scallorn, A. F. Darnwell, A. B. 
Kerr (resigned December 18, 1876), C. Amberg, Neil Robinson, A. 
Ilaeduset, A. D. Paulus. 

Fort Bend County— J, W. Parker, J. M. Westpn, Robert J. Calder. 

Franklin County — John Gra^', W. T. Gregor, Thomas Rouse, T. 
W. Templeton. 

Freestone County— F, G. Gallett, J. T. Steward, Robert Mayes, T. 
J. Sheffield, H. P. Daviss, F. B. Looney. 

Frio county has no notaries. 

Galveston County — James Sorle.v, James Hitikey, Alexander Samp- 
son, C. M. Mason, Henry C. Mayer, Samuel Boyer Davis, John J. 
Harconrt, Robert T. Byrne, Charles B. Gardener, Henry Sa^ les, E. 
P. Albritton, W. R. Johnson, W. M. Jerdone, John C. Walker, D.T. 
Holland (resigned December 29, 1876), J. Stewart Cleveland, John 
Adriance, jr., E. S. Fletcher, J. Loveuberg, Oscar E. Finley. 

GiUe^ie County— Chris. C. Callan, Julius Schuhardt. 

Goliad County— B., P. Wilkinson, E. Parkinson. 
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Gonzales CounUj—k. T. Toans, W. S. Fly, Thomas H. Spooner, lu 
H. Plauck, Samuel T. Winston, J. L. Larakiu, W. F. King, James 
Wheat, J. C. Gillespie, S. H. Woldie, J. M. Cox, W. B. Frederich, 
^William Lott. 

Orayson Conn fy—Thom as W. Randolph, James Paxton (resigned 
August 29, 1877), J. M. Cook, S. T. Fontaine (left the county), C. L. 
Jordan, A. H. Coffin, 8. S. Tears, Samuel Savage, John Givens, M. 
G. Brush, G. Y. McKinney, B. F. Barrett, E. H, Kinslow, J. R. Jeter, 
G. W. Porter, John M. Wilson, J. W, Givens . 

Grimes County— J. M. Freeman, J. H. Wilson, Benjamin Goodrich, 
W. J. Calloway, J, E. Teague, 0. B. Caldwell, P. C. McKee, B. M. 
B. Tucker, George E. White, J. W. Mayfield, W. W. Meachem, H. 

D. Patrick, John R. Kennard. 

fOuadalujpe Counf^ — Samuel L. McCnlloch, Asa J. L. Sowell, A. M. 
Erskine, E. F. Batte, S. M. Holmes, Oscar Starke. 

Gregg County—John T. Gilgore, C. F. Witherspoon, E.S.Terry. 

Hamilton County— J. A. Eidson, L. K. Billingsly, J. C. Gouldy 
^resigned August 22, 1876). 

Hardin county has no notaries public. 

Harris County— R. A. Girand, B. F. McDonongh, A. W. Spencer^ 
Thomas H. Conkliu, J. R. Harris, Emille Semmler, Garrett Hard- 
castle, Samuel S. Ash, A. P. Tompkins, A. K. Masterson, F. M. Po- 
land, J. C. Kidd, A. L. Steele, James T. Ferguson, E. C. Stockton, 

E. P Turner, D. U. Barziza. 

Harrison County— R. P. Littlejohn, C. H. McGill, W. B. Cooke, A. 
R. Woodall, William A. Smith, R. R. Wright, A. T. Smith. 

Hays County — Isaac H. Julian, Edward R. Kone, Christopher P. 
Dailey. 

Henderson County— R, J. Jennings, W. L. Faulk, R. F. Gore. 

Hidalgo county has no notaries. 

Hill County— D. A. Griffin, Joseph Cale, R. M. Elder, Sidney Files, 
R< M. layers. 

Hood Comity— T. J. Duke, Beqjamin J. Tipton, W. H. Milwee, F. 
£. Garland. 

Hopkins County— A. A. Henderson, W. Y. Box, W. D- Byrd, Johm 
Askew, R. S. Blythe, Wilson A. Green, Jesse M« Morris. 

Houston County— JameB E. Bowman, B. F. Duren, William J. 
Chaffin . 

Hunt County— J, B. BonnseTille, T. G. Smith, W. R. Lane, Sam- 
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nel Davis, S. R. Etter, AIodzo CuBhmaD, S. S. Weaver^ W. 0. 
Walker, B. R. Wilson, J. H. JernigaD, D. W. Yeager. 

Jack County — J. M. Rogers, James R. Robinson. 

Jackson Cmmty — John S. Menifee, J. D. Owen, .James W. Allen. 

Jasper- County— W. W. Blake, T. J. Carraway, W. H. Ford, J. W. 
Sanders, James R. Lee. • 

Jefferson County— A, Blonchet, Mark Wiess, R. H. Leonard. 

Johnson County— Wm» M. Scurlock, J. M. Odell, H. J. D. Hen- 
dricks, R. M. Linn, William Jack, J. F. Golding, Pbil. T. Allen. 

Karnes County— James Calvert, L. D. Cook, E« Rzeppa, John 
Hutchinson, D. B. Butler. 

Kaufman County— Robert C. Dansby, P. M. Moorehouse, J. T. 
Smith, F. A. Waters, R. A. Terrell, L. H. Bryant, V. W. Grubbs, J. 
N. Dougherty, G. A. Buchanan, H. B. McCorkle, J. T. Ayers. 

Kendall County — Henry C. Ring. 

Kerr county has no Notaries. 

Kimble county has no Notaries. 

Kinney C'o«n^y— Isaiah. L. Martin, Laurent Oncntell, W. W. Lam- 
bert. 

Lamar County — J. E. Ellis. Henry Moore, Young Berger, W. F. 
Gill, J. P. Graham, Nat. P. Jackson,^ J. G. Dudley, U. Matheisen, 
Eugene Easton, L. H. Williams, Edward Collins, J. J. Wilson, R. J. 
Patton, James McLong, J. E. Roberts, B. J. Baldwin, jr., Robert P. 
Mayo, M. W. Moody . 

Lampasas County— M.. V. B. Sparks (resigned November 4, 1876), 
W.Chalk, A.G.Walker. 

Lavaca County — John Woods, William Saltwelle (resigned May 1 , 
18?7), H. K. Judd, J. W. McGill, W. B. Rhodes, A. W. Hicks. 

Leon County— W. R. Ellis, W. H. Holland, Ananias Green, A. D. 
Boggs, H. B. Pruet (resigned March 21, 1877), J. H. Reed. 

Liberty county has no Notaries. 

Live Oak county has no Notaries. 

Limestone County — James M. Love, H. W. Morgan, A. K.Jackson, 
W. J. Gibbs, A. C. Pendergast, A. Barn, N. L. Waller, J. R. Har- 
well, T. J. Gibson, J. A. Wright, Wm. D. Donaldson, J. C. Marton, 
W. P. Crown, J. W. Scale. 

Llano county, none. 

Lee County— Wm. Burns, A. F. Rainwater, Wm. M. Seallorn, C^M,. 
Seale, M. F. Alexander. 
LClO 
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McCulloeh (kmnfy — CbarleB Harconrt. 

McLennan County— V, H. RobertsoD, John T. Walton, J. P. Sur- 
ratt, B. W. DaTis, S. M. Johnson, W. C. Barnett, £. A. McKinney, 
D. A. Kelley, L. N. Brace, Tom C. Smith, James J. Moore, W. A. 
Taylor, 0. H. Leland, John L. Dyer, Beginald G. Pidcocke, Y. C. A. 
Rogers. 

McMallen county has no Notaries. 

Madison County— Rie Mahorner, John Vernon, Ed. Goree, J. M. 
Bennick. 

Marion County — George R. Beard, Wm. A. Walker, J. S. D. 
Weatherall, W. H. Cook, John H. Parsons, Louis B. Todd, Wm. E, 
Estes, John W. Lee, John D. Leland. 

Masim County — Henry M. Holmes, John 0. Menseback, George 
W. Todd. 

Matagorda County— Wm. C. Braman, Edgar Hawkins, John F. 
JHolt. 

Maverick county has no Notaries. 

.Medina County — James Paul, Charles De Montel. 

Menard County— J. J, Callan. 

MOam County— F. A. Hill, William L. Bailey, J. S. Perry, T. M. 
Treeman, W. E. Easterwood. 

Montague Cou/nty— John H. Stephens, Wade Atkins, W. H. Grigs- 
by, John S. Love, W. D. Allen, A. L. Shoemaker. 

Morris County — Luke Giles. 

Montgomery County— B. R. Bell, William L. Rodgers, Charles 
Almsler, L. G. Clepper, John L.Dupree, Jacob M. Fallen wider, John 
N. Scott. 

Nacogdoches County — Clifton Wells, James C. Swift, 0. P. Fears, 
J. N. Buchner, B. W. Pye. 

Navarro County— John D. Clark, 0. M. Stone, Ely H. Foremao, 
Bryan T. Barry, D. B. Hartzell, J. C. Bartlett, H. A. Halbert, F. A . 
Reed, John H. Riccj B. F. Marchbanks, W. H. Wagley, L. B. Hay- 
nie. 

Newton County— T. W. Ford, T. S. McFarland, H. F. Wilson, C . 
H. Nemitt. 

Nueces County—John Vining, J. W. Ward, M. F. Gaffney, William 
A. BaU, George E. Conklin, E. A. Atlee, John S. Lynch, J. C- Rus- 
sell. 

Orange coanty has no Notaries. 
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Palo Pinto Caunty^C W. Massie, Sara, P. Hajnes, J. K. P. Shir- 
ley, William Veale. 

Panola County — John M, Mays, J, N. Hays, D. Y. Gammage, S. S, 
Adams, Brook D. Hollaod, T. G. Allison , T. A. Cadenhead. 

Parker County — George A. McCall, C. L. Heifrin, B. F. Brannan. 

. Pecos County — M. F, Corbett, 
Polk County—^. W. Hanry, C. G. Filze. 
Presidio fhunty — 0. M, Keesey, William Rnssell. 

Bed River County — D, W. Cheatham, A. M. Taylor, A. P. Corley, 
R. C. Graves, John H. Beaty, James H. Brown, F. M. Smith, F, M, 
Montgomery, A. B. Winston, W. H. Mauldin, J. H. Johnson, John 
Stiles. James H. Cato*i. 

Befugio County — Elijah T. Morrow, Thomas Blair, Edward S, At- 
kisson. 

Bobertson County — Wyndham Kemp, T. A, Menefee, W. T.Neale^ 
J, A. Holland, Harrison Owen, George D. Haswell, Wm. P. Brown, 
William H. Davidson, W. A. Rumple, Thomas 0. Sampson (died). 

Rockwall coanty has no Notaries. 

Busk County— W. H. Hillem, J. L* Findlay, Thomas J. Goodwin, 
M. W. Pierson, George H. Matthews, J. B. Hollingsworth, William 
B. Garrison, John T. Maddoz, B. H. Gibson, L. D. Stephens, A. G. 
Johnson, Thomas H« Stell, G. H. Gould. 

Baines County — J. R. McMahon. 

Sabine County— S. D. Harp, R. P, Sibley, W. W. Weatherred, J, 
M. Borders. 

San Augustine County— Ruftis Price, William A. McClanahan. 

San Patricio County — T. H. O^Callaghan. 

San Saba County —J, Frazier Brown. 

STuickleford County — C. K, Stribling, R. A.Jeffries. 

Shelby County— J times P. Payne, D. M. Short, Sam. W. Weaver, 
Charles M. Hill, J. M. Hairgrove. 

Starr conntv has no Notaries. 

Smith County — Allen P. Letchworth, T. James, John H. Bonner, 
Martin Jernigan, J. J. Flynn, W. 0. Mnrpliy, John Dean, E. G. 
Littlejohn, John M> Castles, B. C. Rhome. 

Stephens County — J. S. Harlan. 

Somervell County — E, D. McCty. 

San Jacinto County — E. A. Stocking, R. T. Robinson, L. A. Mc- 
Oowan . 
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Tarrant County — r. F. Beall, J. P. Lippcomb, A. J. CbaDiberft^ 
Jesse Jones, J. S. Morris, J. J. Ingram, J. C. Scott, Thomas A. 
Nance, Zane Oetti, J. R. St Clair, J. P. Smith, T. O. Moody (died)^ 

C. C. Cummings, M. J. Briuson, W. E. Kneelaud, G. Nance. 

I^tus f'ounty — D. R. Reynolds. 
Tyler County ^Z, M. Rotan. 

Travis County—I. G. Searcy (resigned November 28, 1876), James» 

D. Easton, Z. T. Fulraore, W. C. Walsh, Fred Sterzing, Osceola 
Archer, Irving Eggleston, H. B. Barn hart, S M. Berry man, Jame» 
R. Johnson. W. S. Hotchkiss, J. W. Lawrence, P. De Cordova, Jas. 

E. Rector, S. A. Posey, E. W. Shands, W. P. Gaines, Oscar H. Cul- 
len, Edward Summerrow, Edwaid De Normandie. 

Trinity County — J. P. Stephenson, J. P. Barnes, John W. Hamil- 
ton, Y. W. Randolph, T. D. Stanford, David Hamilton, W. M. Free- 
man, W. D. Shaw. 

Tom Green county has no Notaries Public. 

Upshur County— W. C. Cunliffe, G. S. Hart, Gilbert Leroy, W. B. 
Bailev. 
Uvalde county has no notaries. 
Van Zandt County— J, G. Kirby, W. L. Haynes, J. C. Wright. 

Victoria County — J. S. Munn, A. B. Peticolas, Eugene Sibley, C. 
L. Thurmond, Charles Le Sage, F. R. Piidliam. 

Walker County— 3, W. Wilson, J. W. Allen, S. T. BurnSy sr., J. A. 
White, Albert Tucker. 

Washington County— W. C. Broesche, Robert Bassett, C C. Gar- 
rett, T. J. Newman, J. C. Baruett, Demos R. Po»ce, A. Jeffries^ 
Kenny Krug, J. C. Morris, Ben. S. Rogers, Rudolph Krug^ Walter 
Norwood. 

Webb County — Lazaro de la Garza, E. F.Hall 

WJiarton County — W. W. King. 

Waller County — John W Stephenson, H. L.Rankin, John T. GriF- 
15 n, R. A. Gladdish, Anson J. Harvey. 

Williamson County— B.. H. Price, L. M. Mays, John W. Posey ^ 
Sidney Seymour, Samuel C. Taylor, James Montgomery, Geo**ge W. 
Logan, D. V. Grant, J. P. Mngill, George Alley, H. B. Shepard. 

Wilson County — J. W. Dickey, J. B. Polley. 

Wise County— H. H. Bullock, H. D. Donald, Lee Newton, L. J. 
Raydall, H. C. Ferguson. 

Wood county has no Notaries. 

Young County — S. W, Montgomery, 

Zapata county has no Notaries. 
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COMMISSIONERS OF DEEDS FOR TEXAS RESID- 
ING IN OTHER STATES. 

With Address and Date of Appointment. 

(See aupraj 44-47, J 19, h, i ) 



ALABAMA. 
George W. Noble, Montgomery, apjjoiuted FebrHary28, 1876. 
Wni. M. Loonais, Mobile, appointeil September 1, 1876. 
bamuel C. MuldoD^ Mobile, appointed December 1, 1876. 

ARKANSAS. 
Dunbar H. Pope, Little Rock, appointed March 20, 1877. 
Mathew Grey, Fort Smith, appointed May 19, 1877. 

ARIZONA TERRITORY. 
Wm. D. South worth, Prescott, appoiuted May 18, 1876. 

CALIFORNIA. 
N. P. Smith, San Francisco, appointed February 25, 1874. 
R- W. Thomas, Sacramento, appoiuted July 25, 1874. 
Edward Chattin, San Francisco, appointed December 21, 1874. 
William Hoskins, Oakland City, appointed F,ebruary 24, 1875. 
John H. B. Wilkins, San Francisco, appointed March 9, 1875. 
Edward Cadwalader, Sacramento, appointed February 17, 1876. 
James R. Lowe, San Jose, appointed May 19, 1876. 
Jay E. RusBtiU, San Francisco, appointed October 18, 1876. 
Sam. S. Murfey, San Francisco, appointed December 8, 1876. 
T. 0. Wegener, San Francisco, appoiuted December 8, 1876. 
William Harney, San Francisco, appointed February 2, 1877. 

COLORADO. 
E. Walden Brewster, Denver, appointed February 13, 1877. 

CONNECTICUT. 
William L. Bennett, New Haven, appointed April 3, 1874. 
Frank F. Starr, Middleton, appointed October 27, 1875. 
Edward Goodman, Hartford, appointed January 14, 1876. 
John Danforth, New London, appointed March 29, 1876. 

DISTRICT OF COLUMBIA. 
Joseph T. K. Plant, Washington, appointed April 1, 1874. 
Samuel C. Mills, Washington, appointed May 12, 1876. 
John W. Frazee, Washington, appoiuted January 29, 1877. 
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GEORGIA. 

A. G. McArtlmr, Savannali, appointed December 12, 1873. 
John W. Barrouglis, Savannah, appointed May 12, 1874. 
Lionel C. Levy, jr., Columbns, appointed November 24. 1874. 
Howell C. Glenn, Atlanta, appointed January 18, 1875. Re-appointed 

April 16, 1877. 
Garland A. Snead, Angnsta, appointed June 21, 1876* 

B. R. Freeman, Atlanta, appointed March 10, 1877. 
Matt. R. Freeman, Macon, appointed July 11. 1877. 

INDIANA. 
Thomas H. Spann, Indianapolis, appointed February 24, 1877. 
Peter Hausbrough Lemon, Indianapolis, appointed April 2, 1877. 

ILLINOIS. 
Henry T. Thomas, Chicago, appointed November 5, 1873. 
Phillip A. Haynie, Chicago, appointed April 18, 1874. 
Charles Knobelsdorff, Chicago, appointed May 11, 1874» 
J. W. Dickinson, Chicago, appointed October 16, 1874. 
J. H. Haveyhorst, jr., Havana, appointed February 16, 1876. 
S. S. Willard, Chicago, appointed February 16, 1876. 
N. B. Hayues, Chicago, appointed March 8, 1876. 
Simeon W. Kiog, Chicago, appointed Ma^ 20, 1876. 

KENTUCKY. 
J. B. Harper, Louisville, appointed February 20, 1874. 
Harry Stucky, Louisville, appointed December 28, 1875. 
Fred L. Harper, Louisville, appointed February 21, 1876. 
W. A. Cooke, Bowling Green, appointed May 8. 1876. 

LOUISIANA. 
M. L. Aiusvorth, New Orleans, appointed March 26, 187i. 
Alfred Ingraham, New Orleans, appointed April 2, 1874. 
Andrew Hfero, jr., New Orleans, appointed April 30, 1874. 
J. A. Quintero, New Orleans, appointed November 24, 1874. 

B. C. Cuvellier, New Orleans, appointed June 7, 1875. 
A. J. Armstrong, New Orleans, appointed June 29, 1875. 
Jules Massy, New Orleans, appointed July 23, 1875. . 
Marcel F. Ducras, New Orleans, appointed August 27, 1875. 
William B. Kleinpeter, New Orleans, appointed December 18, 1875. 
George W.Christy, New Orleans^ appointed May 19, 1876. 

F. A. Leonard, Shreveport, appointed June 26, 1876. 
James Graham, New Orleans, appointed February 26, 1877. 
Dickson Henr> Dyer, Shreveport, appointed February 28, 1877. 

C. D. Favrat, Baton Rouge, appointed May 14, 1877. 
John G. Eustis, New Orleans, appointed June 20^ 1877, 
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J. N. A. Wilson, New Orleans, appointed Jaly 12, 1877. 
Qabriel Montegat, Houma, appointed Augast 8, 1877. 

MARYLAND. 

William B. Hill, Baltimore, appointed November 1, 1873. 
Henry R. Dulany, Baltimore, appointed March 12, 1874. 
W. W. Latimer, Baltimore, appointed Febraary 20, 1874. 
James S. Key, Baltimore, appointed June 21, 1876. 
E. Swinney, Baltimore, appointed July 25, 1876. 
Murray Hanson, Baltimore, appointed September 1, 1876. 

MASSACHUSETTS. 

George T. Angell, Boston, appointed Febraary 16, 1876. 
Charles Hull Adams, Boston, appointed September 22, 1876. 
James W. Chapman, Boston, appointed December 8, 1876. 
Edward J. Jones, Boston, appointed Febraary 26, 1877. 
Samuel Jeunisou, Boston, appointed March 31, 1877. 

MISSISSIPPI. 

George B. Myers, Holly Springs, appointed May 8, 1876. 
W. C. Bishop, Colambus, appointed April 25, 1877. 

MISSOURI. 

George M. Maverick, Sedalia, appointed February 25, 1874. 
J. P. C. Kershaw, St. Louis, appointed JuJy 7, 1874. 
C. D. Green, jr., St. Louis, appointed August 6, 1874. . 
Solomon J. Levi, St. Louis, appointed April 24, 1875. 
Julius Robertson, St. Louis, appointed July 14, 1876. 
John W. Hodgkin, St. Louis, appointed November 14, 1876. 
John P. Coleman, Washington, appointed January 16, 1877. 

NEW YORK. 

H. A. Bagley, New York, appointed December 12, 1873. 
John A. Hillory, New York, appointed March 9, 1874. 
James Taylor, New York, appointed March 18, 1874. 
Frederick R. Anderson, New York, appointed May 6, 1874. 
J. B. Nones, New York, appointed June 11, 1874. 
Henry C. Banks, New York, appointed July 13, 1874. 
Rufus K. McHarg, New York, appointed October 1, 1874. 
George W. Browne, New York, appointed October 22, 1874. 
Marvin J. Merchant, New York, appointed November 5, 1874. 
Thomas Proctor, New York, appointed February 12, 1875. 
Jacob Dubois, New York, appointed September 27, 1875. 
George R. Jacques, New York, appointed October 2, 1875* 
W. H. Melick, New York, appointed November 8, 1875. 
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Charles H. Thompson, New York, appointed December 13, 1875. 
Horace Andrews, New York, appointed December 24, 1875. 
Charles H. Smith, New York, appointed December 24, 1875. 
William Edwin Osboine, Brooklyn, appointed February J 6, 1876. 
S. B. Goodale, New York, appointed February 17, 1876. 
Charles W. Anderson, New York, appointed February 23, 1876. 
Thomas Kilvert, New York, appointed February 25, 1876. 
Richard M. Bruner, New York, appointed March 6, 1876. 
Eleazar Jackson, New York, appointed May 15, 1876. 
James E. Halsey, New York, appointed May 29, 1876. 
N. Pendleton Schenck, New York, appointed December 29, 1876. 
Ed. W. Francis, New York, appointed May 1, 1876. 
Thomas B. Clifford, New York, appointed May 22, 1877. 
Spencer C. Doty, New York, appointed May 1, 1877. 
William H. Bowers, New York, appointed May 3, 1877. 
Charles Nettleton, New York, appointed Jiine 20, 1877. 
Charles Edgar Mills, New York, appointed June 28, 1877. 
Edwin F. Corey, New York, appointed June 30, 1877. 
Henry Biscliaff, Albany, appointed August 10, 1877. 
George B. Newell, New York, appointed August 18, 1877. 

NEBRASKA. 

James Sweet, Nebraska City, appointed May 7, 1875. 

NEW HAMPSHIRE. 

Albert C. Buzell, Exeter, appointed August 10, 1877. 

OHIO. 

S. S. Carpenter, Cincinnati, appointed February 2, 1875. 
Howard Douglas, Cincinnati, appointed February 28, 1876. 

PENNSYLVANIA. 

Henry Phillips, jr., Philadelphia, appointed December 8, 1873. 
John Knssell, Philadelphia, appointed May 1, 1874. 
Joseph S. Perot, Philadelphia, appointed May 24, 1874. 
John Spurhawk, Philadelphia, appointed iSeptember 10, 1874. 
Theodore D. Rand, Philadelphia, appointed December 30, 1874. 
J. Paul Diver, Philadelphia, appointed September 4, 1875. 
Charles Chancey, Philadelphia, appointed January 3, 1876. 
H. E, Hindmarsh, Philadelphia, appointed February 28, 1876. 
Theodore Albert Stizer, Philadelphia, appointed June 2, 1876. 
Samuel L. Taylor, Philadelphia, appointed August 24, 1876. 
F. C. Fallon, Philadelphia, appointed March 28, 1877. 
Henry Reed, Philadelphia, appointed March 30, 1877. 
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RHODE ISLAND. 
Cbarles Selden, Providence, appointed May 23, 1874. 

TENNESSEE. 

E. H. Wyatfc, MemphiB, appointed April 24, 1874. 

R. Dudley Frayber, Memphis, appointed Jaly 3, 1874. 

H. L. Clairborne, Nashville, appointed May 4, 1875. 

J. M. Coleman, Memphis, appointed June 23, 1875. 

M. B. Trezevant, Memphis, appointed September 22, 1876. 

J. R. Barry, Gallatin, appointed February 24, 1877. 

VIRGINIA. 

Edgar M. Garrett, Richmond, app«)inted January 11, 1876. 

WISCONSIN. 

Ricbard Burke, Milwaukee, appointed January 5, 1877. 
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Form 1. — Form of Deed Poll with a Covenant of ,General 

Warranty. 

The state of Texas, County of. 

Know all men by these presents, that I 

[nierchnnty or whatever his occupation may &e] of the State and county above 

mentioned lor of the county of. and State of ] 

iu consideration of the sum of dollars (f ) to nie 

actually in hand paid by [farmer, or whatever his occu- 
pation may &e], of the county of and State of 

the receipt of which is hereby acknowledged,(l) have granted, bargained, 
sold and conveyed, and by these presents do grant, bargain, raell, convey 

and confirm unto said all that certain tract or parcel 

of laud situate in the county of and State of Texas, 

consisting of acres, which is described as follows: 

\_Here insert as full and accurate a description of the land as possible, so that 
it can always he identified with ease and certainty, followed, if practicable, hy re- 
citals of tlie chain of title from the original grantee to the grantor in the deed.'\ 

To have an A to hold all and singular the premises above described unto 
him, the said ,his heirs and assigns forever. (2) 

And I do hereby bind myself, my heirs, executors and administrators, to 
warrant and forever defend all and singular the said promises unto the 

said , his heirs and assigns, against every person 

whomsoever lawfully claiming or to claim the same, or any part thereof. 

In witness whereof I have hereto set my hand and affixed my seal, this 
day of , eighteen hundred and 

Signed, sealed and delivered in pres- 
ence of tiie undersigned, each of 
whom is also witness to the signa- 
ture of the other(8) and signs as a 
witness at the request of the grantor. 



[seal] 



Note 1. The foregoing form contemplates the insertion of the entire names, with 

■ L155.1 
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the occupations, of both the grantor and the grantee. II that be done, it will make 
it easier to identify them in case of litigation. The recital that the consideration is 
actually in hand paid — which fact it is desirable should be known to the subscribinj^ 
witnesses— is important, as it has been held that the title does not pass until it is 
paid. (See supra, $ 11, a, f, k, n.) It may here be added that the attestation clause 
given is prefen-ed, because, like the seal, it not only tends to prevent the instrument 
to which it is appended from being attacked, but makes it more likely to be sus- 
tained by proof if attacked. It is in all cases preferable that a deed should be 
acknowledged rather than proven. (For fonn of certificate of acknowledgment, 
see supra, $ 20, e.) If, however, it cannot be acknowledged, but has to be proven for 
record by a subscribing witness or by subscribing witnesses, for fonn of certificate 
of proof, see supra, $ 22, f. 

yoTE. 2. Any of the common covenants, in addition to that of general warranty 
(see supra, $ 14, a-i;, or any of the special covenants suggested supra, $ 14, q, may be 
incorporated in this form. 



Form 2. — Form of Deed Poll with Covenant of Special 

Warranty. • 

The state of Texjis, County of. 

Know all men by tLese presents, that I, , 

{^inerchawt^ or whatever his occupatian may &ej, of the county and State above 

mentioned lory of the county of and State of ], 

in consideration of the sum of dollars ($ ) to me 

actually in hand paid by Ifarmcrf or whatever his 

occupation may he'], oi the county of and Stato of , 

the receipt of which is hereby acknowled«]jed, have granted, bargained, 
sold and conveyed, and by these presents do grant, bargain, sell, convey 

and confirm unto said all that certain tract or 

parcel of land situate in the county of and State of Texas, 

consisting of. acres, which is described as follows: 

\_Here insert as full and as accurate a description of the land as possihley so 
ihut it can he identified with ease and certainty— followed, ifpraciicahle, hy reci- 
tals of the chain of title from the original grantee to th^ grantor in the deed.'] 

To have and to hold, all and singular, the premises above described, unto 
him, the said his heirs and assigns forever. 

And I do hereby bind myself, my heirs, executors and administrators, to 
warrant and forever defeuii, all and singular, the said premises unto the 
8aid , his heirs and assigns, against every 
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j>er8(>ii whoinBoever, lawfully claiming, or to claim, the same, or any part 
thereof, bj', through or under nie. 

In witness whereof, I have hereto set my hand and affixed my seal, this 
day of , eighteen hundred ai d {18 ) 

Signed, sealed and delivered in pres- "^ 
ence of the undersigned, each of 
T^'hom is also witness to the signature 
of the other(8), and signs as a wit- 
ness at tbe request of tbc grantor. 



[seal.] 



} 



J 

Note. For explanation as to the authentication of the above, see note 1 to Form 1* 



Form 3. — Form of Deed, conveying Land which is the 
Separate Property of a Married Woman.* 

The State of Texas, County of ; 

Know all men by these presents, that we, .«. «... 

and , his wife, of the State and county above stated, in 

consideration of the sum of ..dollars ($ .) unto the 

said in hana paid on the sealing and delivering hereof, 

the receipt of the actual payment of which sum is hereby acknowledged, 

by , of the county of ..« and State of. ..,..,.,. 

have granted, bargained, sold and conveyed, and by these presents do 
grunt, bargain, sell, convey and confirm the certain tract or parcel of Ipnd 

situate in the county of and State of Texas, which is 

the separate property of the said , whose husband joins 



* What is the separate property of a married woman? "All property, botli real 
and personal, of the wife owned or claimed by her before marriage, and that ai',quire<l 
afterwards by gift, devise or descent." (P. D., 775-€, Art. 4641.) The increase of such 
pioperty is also declared by the Act to be her separate property, and it provides that 
" during her mamage the husband shall have the sole management of all such prop- 
erty." As a matter of course, the property embraced in marriage settlements is also 
the separate property of the wife. (8ee supra, 100, 191, i 89, a-d.) All other property 
acquired during the marriage by either the husband or the w^ife is community prop- 
erty, and during the coverture may be disposed of by the husband, though an the 
death of either, the one-half passess to the child or children. (P. D., 777, Art. 464i, 
bee also supra, 103, $ 40, d.) 



L 
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with her in conveying the same, which is more particularly described as 
follows : iHere insert a full andspeduldesciipHon of the land,'] To have and 
to hold all and singnlar the premises above mentioned, nnto the said 

f his heirs and assigns forever. And we and each of ns, 

for ourselves, our heirs, executors and administrators, do hereby covenant 
jointly and sevei'ally as follows : [Here insert the covenants agreed upon; for 

example : First, that the said has the fee simple title to the 

land above described. Second, that the same is free and clear of all incum- 
brances, liens for taxes inclnded, whatever, Ajid third, that tee will wairant and 
forever defend the same against every person whomsoever lawfulhj claiming or to 
claim the same, or any part thereof] (1.) 

In witness whereof we have hereunto set our hands and affixed onr 
seals, this day of , eighteen hundred and 

Signed, sealed and delivered in pres- 
ence of the undersigned, each of whom 
is also witness to the signature of the 
other(s), and signs as a witness at the 
request of each of the grantors. (2.) 



.[seal.] 

.[•SEAL.] 



V 



[For the form of acknowledgment adapted to the foregoing deed, 
see supra J 53, $ 21, h.] —Ed, 

Note 1. Any lawful covenants may be agreed npon and inserted. They should 
be inserted distinctly and separatelT— not blended. The covenants given above as 
examples are in most cases desirable on the part of the purchaser, together with an- 
other stipulating for fixed liquidated damages in the event of a breach of any of the 
covenants in the deed. 

Note 2. All deeds should be witnessed, because the more numerous and better 
known the subscribing witnesses, the less liable is a deed to be attacked. The sub- 
scribing witnesses and the seals, or scix)ll8 as their substitute, are essential to cause 
the deed to convey the fee simple; and subscribing witnesses are certainly good wit- 
nesses as to the husband, though an acknowledgment on a privy examination is in- 
dispensable as to the wife. It is the safer practice to have them see the actual pay- 
ment of the consideration, where the separate property of the wife is conveyed. 
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FoKM 4. — Form of Deed of Trust upon Land to secure the 

payment of a Debt. 

The state of Texas, County of 

Know all men by these presents, that I, )(l)i" conside- 
ration of the sum of. dollais (Jj ) this day loaned lo 

me by , of , hai^e granted, bargained, 

sold and conveyed and by these presents do grant, bargain, sell, convey 

and confirm in fee simple auto , of the county of 

and State of Texas — the express acceptadce of the trust hereby created 
being waived — ^the certain tract or parcei of land situate in the State of 
Texas and county of , which is described as follo^\s: 

\_Hei'e insert a description of the land sufficiently full and special to identify it 
without resorting to extraneovs mdewcc.] 

To have and to hold, unto him the said Itntstee'ij his heirs, successors and 
assigns forever. And I for myself, my heirs, executors and administrators, 

do hereby covenant with the said \_the lender'}^ his heirs 

and assigns, as follows : \_Here insert suck covenants as may he agreed upon, 
numbering them First, Second; etc.— for example the covenants so numbered in 
the preceding Form 3.] In trust, neveitheless, for inasmuch as I am indebted 

to above mentioned in the sum aforesaid, for which I 

have given him my promissory note payable to my own order and endorsed 

by myself, at ; on the day of , 

eighteen hundred and with interest thereon at the rate 

of from (date) until paid. 

Now if the said snia, with interest as stated, is paid as stipulated, then 
ami in that event this instrument is to become void and of none effect ; but 
in case said sum, with interest, or any part thereof^ is not paid as stipu- 
lated whQu the same becomes due, then and in that event the said 

(i. €. the trustee), OT in case of his death or failure from 

any cause to act, , of , as his sub- 
stitute ; and in case of his neglect or failure from any cause to act, the 

sheriff for the time being of county, in the State of 

Texas, or any one of his deputies as his substitute, shall proceed to adver- 
tise and sell and distribute the proceeds as iu case of a sale under execu- 
tion, the above described tract of land, and shall convey, with a covenant 
of general warranty, the same to the purchaser or purchasers thereof; the 
trustee acting first deducting the costs and commissions allowed by law to 
sheriff's for advertising and selling under execution, as compensation for 
his services as trustee. And I do hereby further covenant for myself, n)y 
heirs, executors and administrators as follows : (Fourth.) That in the sum 
first above aforesaid as liquidated damages, and not as a penalty, the reel- 
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tals to that effect in the deed made hy the trustee in case of a sale shall he 
conclnsiYH evidence of each of the fac s essential to the validity of the 
Hiile. (Fifth.) That inasmuch as this instrument has been made a deed of 
trust instead of a mortj^aj^e with or without a power to sell, in order that 
it may be enforced without the necessity of any order of any court, 
whether J be living or dead, at the time it stipulates that it shall be eu- 
forceable, and that the unnecessary expense and delay of any such order 
may be avoided — in the like sum as liquidated damageji, and not as a pen- 
alty — that no order of sale of any court shall be had, and that no other 
action shall be had in the couuty court, in case of my death, touching 
the property embra-ced in this deed of trust than to cause to be returned in 
the inventory of my estate, tlie interest, it any there be therein, that m 'y 
then belong to my estate under this trust. (Sixth. ) That in case any 
ctrder of sale of the property embraced in this deed of trust is obtained, 
caused or suffered by my heirs, executors, administrators or assigne, or 

any of them, then and in that event they shall pay unto said 

{l€nder)f his heirs or assigns, the sum of 

dollars ($ ) as liquidated damai^es and not &B 

8 penalty. (Seventh.) That in case the trust hereby created is not en- 
forced within four years next after the debt hereby secured becomes due, 
then and in that event the trust hereby created shall cease and be 
forever discharged, and the (^property) herein de- 
scribed shall become and be as free and clear thereof of record as if this 
deed of trust had never been mad^. 

In witness whereof I have hereunto set my hand and affixed my seal, 
this day of , eighteen hnudred aad 



Signed, sealed and delivered in pres- 
ence of the undersigned, each of 
whom is also witness to the signa- 
ture of the other(s) and signs as wit- 
ness at the request of the maker. 



[seal] 



[It is preferable that the deed of trust should be acknowledged, 
and in that event the form of certificate of acknowledgment given 
supra, 48, $ 20, e, will be sufficient. If, however, it is proven, the 
form of certificate (on proof from actual knowledge) for record given 
fiupra, on pages 58-9, § 22, f, is suggested as being better than a cer- 
tificate of proof not from actual knowledge, which is also authorized 
by the statute. (See supra, ST., $ 22, b; and 59, 4 22, h.)— Ed.] 

Note 1. This form does not contain blanks or spaces for the occupation of the 
grantor or maker, and of the cestui que trust or beneflciaryy because in such transac- 
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tions as the securing a debt by a deed of trasi— as they are acted upon within a com- 
paratively short time— it is next to impossible that any question touching identity 
should arise. 

Note 2. The foregoing form differs from the printed forms in use in the following 
particulars : First— It contains a waiver of the acceptance of the trust Second— It 
•contemplates covenants protective of the title of the real estate conveyed in trust. 
Third— It authorizes the trustee to convey with a covenant of general warranty. (In- 
deed, it might be agreed that he should convey with any other specified covenant or 
covenants.) Fourth— It contains covenants against an order of sale in case of the 
death of the grantor or maker. And fifth and last— It contains a covenant which 
makes the title clear of record in four years if, as is too often the case, a formal sat- 
isfaction, or release, duly authenticated, be not registered.— Ware v. Bennett, 18 
Texas, 794. 

Note 8. Married women cannot now execute deeds of trust— their husbands join- 
ing, of course — except for purchase money, or mechanics', etc., liens. (See supra, 50, 
$ 21, d.) As the title does not pass until the purchase money is paid where a sale of 
land is made on a credit, it is the more direct and economical, and an equally safe, 
mode of procedure to have it evidenced by a title bond, rather than by a deed which 
does not pass the title and a deed of trust, which render the execution of a third in- 
strument necessary to make the title appear clear of record. (See supra, 72, ^ 80, i, j.) 



Form 5. — Form of Promissory Note— framed lo prevent the 
owner thereof from loss if it be not paid at maturity and 
if collectable by suit. 

I , , Texas, , 18 

., ., « after date I promise to pay to the order of 

(1), at (2), dollars 

($ ) for valne received, with interest at the rate of per cent. 

per annam from until paid; and if the same be not fully 

paid at maturity, to also pay ten per cent, on said sum and interest as an 
attorney's fee, together with any additional costs or expenses that may be 
incurred in collecting this note (3). » 



1. If this blank be filled by the word "myself," as is frequently done where the 
person receiving the note wishes to transfer it without indorsing it himself, it must 
be indorsed by the maker at the time it is made. 

2. If it be made expressly payable at a particular place, it can be sued Upon in the 
county in which that place is situate.— P. D., 346, Art. 1423 (4th). 

8. If the words " In witness whereof I have hereunto set my hand and afilxed my 
seal " be added, and a seal or scroll appended to the signature, those additions con- 
vert it inta what is termed by our courts *^ a note in writing under seal," the consid- 
eration of which cannot be impeached otherwise than by a sworn plea. (See supra, 
38. $ 16, n, v, w and x.) 

LC 11 
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Form 6. — Form of Satisfaction and Release of a Lien (1) 
which is of record^ framed to cause the title to the land 
incumbered thereby to be and appear free and cTear thereof 
of record. — See Ware v. Bennett, 18 Texas, 794. 

The State of Texas, Comity of. 

Know all men by tLeae presents, that I, , 

of. , in consideration that 

of has paid nnto me the sum of. 

dollars ($ ), tlie recei])t whertM>f is hereby acknowledged, to secure 

the payment of which I hold a \^Here describe tJie lien so accurately that it 
may he identified toith ease and accuracy^. Now, iuasmnch as the above de- 
scribed [rnartgage, judgment or other licnj specifying it] has been fully satis- 
fied and extingai.shed, I have granted and released, and hy these presents 

do grant, release and confirm unto said the tract 

of land embraced in said [mortgage^ judgment or otlier l%en'\. To have and 
to hold the same to him and his heirs and assigns forever. And 1 do 
hereby, for myself, my heirs, executors and administrators, covenant with 

said •. , his heirs, execntors and administrators, in 

the sum of dollars {% ). as liquidnted damages and 

not as a penalty, that the said tract of land is free and clear of all incum- 
brances done or suffered by or through me to the date hereof inclusive. (2) 

In witness wherej.»f, e'c, [as in case of a deedpoW]. (See supray Form 1, 
p. 155; and as to its authentication, see supra^ 1^5r6, note 1.) 

Note 1. If a deed of trunt shows on its face that it is not intended to be a Hen 
fsuch as a mortgage with a power to seli), but is made to vest the fee simple title 
conditionally, if the money (the non-payment of which authorizes the sale) is not 
paid in accordance with its terms, the land, in case it does not contain the last cove- 
nant embodied in Form 8, should be re-conveyed. Such a deed of trust may be re- 
garded—as the parties intended it to be— as a conditional sale (see supra, 19, $ 8, p, r) 
and not as a lien. 

Note 2. To guard against a transfer of record of the lien, or a judgment lien 
against the holder of the lien released. 



Mechanic's Lien. 



A mechanic's lien (when not on a homestead) arisos when labor or mate- 
rial is furnished and not paid for, by operation of Sec. 37 of Art. 16 of the 
Constitution of 1876, and not by contract. Chapter 81 of the General 
Laws of 1876, 91-92, cannot increase, diminish or amend the lien given by 
the Constitution, of which no form need, or can^ be framed. 

Snch lien, when on a homestead, must be created by deed, in accordance 
with Sec. 50, Art. 16, of the ConstitutM>&. (See supra^ 50^ $ 21, d.) 
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A. 

Page. Sec, Let. 
Acknowledgment. 

(not by married woniiin) for record preferable in 

all cases 47 20 a 

by married womau, indispensable 47 20 b 

(not by married woman) how made 47 20 c 

(u('t l>y married womax) mast be certified under 

seal of office 48 20 d 

(not by married woman). Form of certificate of, 

(j^ivinijr facts) 48 20 e 

Preferable that certificate of, should be indorsed.. 48, 49 20 f, g 

What certificate of, if annexed, should contain 49 20 f 

Certificate of, of married woman had better be in- 
dorsed on deed— rather than annexed thereto... 55 21 ee 

where grantor personally unknown to officer 60 23 a 

Actual Notice defined 12 6 b 

Affidavit. 

of grantor or subscribing witness, where person- 
ally unknown to officer, must be indorsed on 

instrument 60 23 a, b 

of known witnesses iodorsed may prove identity 

of unknown grantor or subscribing witness 60 23 a 

Such, must show that the officer is satisfied there- 
with 60 23 a, b 

Agent. Signature by lawfully authorized, permissible.. 12a 

Agreements. 

as to land, when acknowledged or proven, regis- 
trable 78 82 a 

Similar, as to personal property not precluded 80 32 e 

A groat variety of, touching land, possible 80 32 d 

had best be undt^r seal, and why 80 32 f 

Memorandum of, in case of sale of land usual in 

England 79 32 b 

Form of, for sale of land adapted to use in Texas 79 32 c 

When, must be in writing and signed, to be ac- 
tionable 12a 

or covenants in consideration of marriage to be 

recorded, and where 4 3 b- 

[163J 
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Petge. Sec. Let 
Archives. Copies of all deeds, etc., when originals re- 
main in public, registrable 109 46 a 

Arrangement of this work 1 1 

Attestation Clause. 

Whatitshonld contain 38 17 i 

Form of, preferred (for cases of absolute delivery) 38 17 j 

Advantages of form of, given 38 17 k 

59 22 h 

B. 

Beit mode of preparing, etc., deeds suggested by this 

work (Introduction) xxvii h 

Bona fide gifts, grants, etc., of land and personal prop* 

erty good 3 2c 

^^ Bond." Meaning of the term prior to the adoption of 

the common law 73 30 n 

Bonds having the effect of judgments 95 36 s, t 

96 3« u-x 

Books. Record, now (secondary) evidence 47 19 note 

Brand. Unrecorded, admissible to prove identity, title 

being proven otherwise 108 45 b 

Brief statement of judgment of partition registrable, 

but query as to its effect? 91 35 c, d 

/Burned or lost records. Acts for supplying, cited 110 c 

c. 

-Certificate of Acknowledgment. 

Preferable that, should be endorsed rather than 

annexed 48, 49 20 f, g 

must be officially signed and sealed 48 20 d 

Form of, when not by married womai* 48 20 e 

by married woman to sale or, etc., indispensable.. 47 20 b 
or proof should be submitted to counsel (Intre- 

duction) XXV e 

Certificate. Form of, for two justices of the peace, of 
acknowledgment for record (repealed, see 3, a, 

note • 6 3 f 

Certified copy of instrument improperly admitted to 

record not evidence 65 26 note. 

Champerty and maintenance, so far as livery of seizin is 

concerned, abolished 5 3c 

10 4 c-g 
Clerks of County Courts and their deputies, recorders... 5 3 o 
Clerk's office of County Court. Judgments and decrees 
of partition or for the recovery of title not evi- 
dence unless recorded in the, 6 3 h 
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P{ige. Sec. Let, 
Commissioners. Effect of conveyances by, and other 

otticers ^ 10 3 q 

Commissioners of Deeds, etc. 

for other States and District of Columbia author- 
ized A 44 19 h 

Powers of) qnestioned 45,47 19 i 

Advisable to avoid authentication by 47 19 i 

Healing act as to, suggested, but queryf.^ 47 19 i 

Commissioner of General Land Office. An instrument 
not in the official possessicm of, though in that 

office, not provable by a certified copy 109 47 d 

Common law and common law rules of construction in 

force in Texas 14 8 b 

Common Error. A neglect to seal and to have subscrib- 
ing witnesses not a, (Introduction) xxvi • 

Conditional Sale. 

From deed and another contract it may be ascer- 
tained whether it was a, or a mortgage 16 8 p 

allowed, if such were intended by the parties 16 8 r 

Consideration. 

Title does not vest until, paid 15 8 1, m 

• 16 8 u 

If the, be not paid the title does not pass 20 11 ^ 

of scaled covenant to convey only deniable by a 

sworn plea 21 11 b 

Conveyances in, of natural love and affection not 

good against antecedent creditors 21 11 c 

V^endor's lien enforceable ^^o tanto on note given 

in, <>1 land and for other considerations 21 11 d 

Judgment creditor at sheriff*s sale not purchaser 

fora v<iluable, 21 11 e 

Vendees whose notes, etc., barred cannot without 

payment of, obtain absolute title agaiust the 

vendor 21 11 f 

Where "one dollar '* and "kindness to me as a 

stranger" aje recited, doubtful whether a val- 
uable, is expressed 

The law requiring failure of, to be pleaced under 

oath to a scaled instrument remains unchanged. 
Where, of a deed is the cancellation of another, 

which proves void, eqnity will hold the former 

uncancelled 

Plea impeaching, must bei supported by affidavit. 
Donation of real estate without, not enforceable.. 
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Page. See. Let 
Consideration— Conttfiiied. 

Where vendee refases to go on ander an executory 
conrract the part t»f the, already paid is for- 
feited, and the vendor may recover the land... 22 11 o 
Where grantee fails to perform, though a deed be 

made, held to have failed 22 11 n 

Construction. Common law rules of, introduced 14 8 b 

Constrned together. Contemp€>raneons laws and writ- 
ten instruments 14 8 a 

16 8 g,o,w 
Construed together. Several instruments, as one entire 

contract for the sale of land 84 33 q 

Constructive notice. What is, and its etfect 12 6 c 

Conveyance or deed. What is a, in its more confined 

sense , 17 9 a 

Conveyances. 

in general, defined (Introdnction) xxvi eyfiote 

of lauds, etc., mnst be sealed and deliveriM' 4 3a 

9 3 p 

mnst be acknowledj^ed or proved for record 42 19 a 

All, of lands, tenements, etc., must be deposited 
for record 5 3d 

of lands, etc., if not deposited for record, only 
good as between the partie;*, their heirs and 
subsequent purchasers with notice, or without 
valuable consideration 5 3d 

Sections of the Act concerning, regarded as re- 
pealed 3 3 note 

Conveyance as distinguished from an incumbrance, etc. 14 8 c 

Conveyancing. Legal advice advisable in, and why 

(Introduction) xxv a 

Copies. 

of deeds, etc., when originals duly executed re- 
main in the public archives, are adnMSsil>1e to 
record in the counties 109 46 a 

of original assignments in General Land Ottice 

may be used 109 46 b 

Where instruments in General Land Oftiee, but 
not in efficial custody of the Commissioner, can 
not be used 109 47 d 

of deeds, etc., ren.aining in public archives 109 46 

of titles issued by Commissioner of General Land 

Office, and copies of *itles recorded in his office 109 47 
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Page. See, Let. 
County. 

where to deposit for record. Organized connty 

where property situated the, 62 25 a 

63 25 c-e 

64 25 k 
Copy not evidence where deed recorded in wrong, 63 25 d 
Disorganized, where deed ninst be recorded when, 6JJ 25 f, g, h 
Deeds, etc., not registrable in, to which the 

county where the land is situated is attached 

for judicial purposes 64 25 i, J 

Deeds, etc., of land in geographical, to be re- 
corded in organized county of which geograph- 
ical county is formed.. 64 25 k 

Where new, made and organized, deeds, etc., need 
not be re-recorded 64 25 m, n 

Where deeds, etc., have been recorded in wrong, 

they should be, on ascertaining that such is the 

case, promptly recorded in the right county... 64 25 p 

Recording in any, a non -registrable instrument is 
not notice 65 25 q 

Cove X ANTS. 

styled "clauses" and made permissible by the 

Act 26 14 b 

The six common, en xmerated 26 14 c 

adapted to Texas suggested 30 14 q 

Covenant. 

for seizin. Form, scope and effect of. 26 14 d 

for a good right to convey 27 14 e 

against incuinbrances 27 14 f 

f<»r quiet enjoyment 28 14 g 

for further assurance 28 14 h 

of warranty 29 14 i-p 

or agreement in consideration of marriage to be 

recorded, aud where 4 3b 

D. 

Date — ^liow best inserted in a deed 31 15 b 

Dead. Proof for record where subscribing witnesses are 62 24 

Di E > OR Conveyance. 

ill its general sense defined (Introduction) xxvi e, note 

What is a, in its more confined sense 17 9 a 

IbE) 

must be in writing, signed, sealed and delivered.. 17 9 a 
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Ptige^ See, LeU 
Deed — Continued. 

must be legible^ ^ 

Parchment paper prt^forable for, « 

Ink preferred for, 

What a, poll 

What form of, attaches the least re»pou8ibili'ty to 

the vendor 17 9 e 

Purcha8<)r entitled to each, constitnting ehain of 

Duplicate, etc., when and why often desirable ^... 19 9 h, i, j 

Form of commencement of, poll of bargain and 
sale of land ^ 19 10 a 

Form of recitals in, poll of bargain anct sale of 
land ^ « 

Form of habendum and teiiendnm 

Form of covenants given and suggested ^ 

Form ef clause giving signature, sealing and date 

Parties to a, should be so described as to be iden- 
tified ^ .._ 

Full names preferable in a, ^ 

ifl blank as to grantee, not a deed 

buiik&hto grantee '•ocoverable by suit^ 

' of marrier* Axonian. Reqnihites of recapitulated.. 

i^f married woman. Safer to have two or more 
credible subscribing witnesses to, and why ^ 21 gg 

purporting to pass a greater estate than the 
grantor has, to pass such as he might lawfully 
convey ,.. ^ S Z m 

may be proven to have been intended to be a 

mortgage 15 8 d, • 

(with two or more witnesses) of personal property 
not in possi'ssion, when requisi e under the 
Statute of Frauds 3 2b 

in contemplation of death construed to be part 
of a will 15 8 h 

Absolute, maybe shown to be a m<»rtgage or deed 

of trust 15 8 i,j 

• 16 8 X, y 

Absolute, for land to be located, only an execu- 
tory contract 15 8 k 

cannot be attacked unless affidavit is first made 14 8 ';d 

Calling what' is not a, does not make it a, (Intro- 
duction) , xxvi e, note 

Deedb apparently but N'»t really absolute. 

unnecessary and undesirable 68 29 a 

69 29 g 
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Page. Sec, Let, 
Dbeds apparently but not keally absolute — Cantintted. 

often mad^ in casr (»f sales on credit 69 29 b 

construed with other instrnir.enls as one transac- 
tion 69 29 c 

render other iustrnments necessary 69 29 d 

Vendee cannot sne vendor in trespass to try title 

on, 69 29 e, f 

Bonds for title preferable to, and why 69 29 h, i 

Dkbds conveying less estate than fee simple. . 

When the fee does not pass by, because of non- 
payment of consideration 66 27 b 

permissible 67 27 c, e, t 

When grantor hae less estate than fee simple, his 
deed only amounts to a, 67 27 e, g 

How, should be prepared 68 27 h 

may be made to commence m/tt^wo 68 27 . 1 

r BSD of Trust. 

must be recorded to have effect a« constructive 
notice , 81 33 a 

What generally styled a, in Texas 81 33 b 

What a, in a more extended sense of the term 84 33 k 

Inteniion of parties making, rather than a mort- 
gage 81 33 © 

Death of maker held to operate revocation of 
power to sell under, without an order of court 81 33 d 

It seems that by an express covenant or cove- 
nants in a, the neciessity of an order of sale in 

case of death of the maker may be avoided 81 33 d 

82 33 f-g 

Form of (fee alHo 159) 82 33 e-g 

Form of covenant in, to render re ease unneces- 
sary 83 33 h, j 

when recorded, notice of its terms 84 33 1 

by husband and wife good — but query as to this T 84 33 m 

Sale under, not a forced sale 84 33 n 

Maker of joint note secured by, cannot after an 
extension by the deed defend on the ground 
that he is surety 84 33 o 

Sale void where ndvertisement not made as re- 
qniredby, 84 33 p 

Power to sell nuder, revoked by death of maker 

of, 84 33 r 

When trustee |»re vented from selling under, by 

the running off the property, written request ^ 

m 'Utioned iu, excused B5 33 
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Page, See. Let, 
Deed of Trust— Continued. 

enforceable by suit in Texas where made in an- 
other State 85 33 bb 

embracing peiHonal property regiHtrable where 
such property Phall remiiiii 107 43 a, U 

embracing pt^rsonal property must !>« recorded in 

county where removed within four monthR 107 43 c 

Bbbds, etc. 

Commissioners of, law tcmchinp 44-47 19 h-i 

Healing act as to, siigjrested — but query 47 19 i 

respecting the t tie wf personal chattels 105 42 

of trust and mortgagee of personal property 107 43 

Notary cannot certify to acknowledgment or 

proof of, in blank 38 17 h 

Dblivbry. 

requisite to a deed, and what amounts to, 36 17 a 

37 17 g 

* of deed of trust to truHtee not essential 37 17 c 

Deed takes effect from date of, 37 17 d 

Presumption of, may be rebutted by proof. 37 17 e 

may be established by circunstHUceH 37 17 f 

may be absolute or conditional 37 17 h 

Statutory attestation clause inapplicable to an es- 
crow, 37 17 h 

Dbposit for record. 

must be made as soon as deed is certified 65 26 a 

65 26 b 
Clerk must, if required, give receipt for deed de- 
posited on, 65 26 b 

On, clerk must without delay index and record... 65 26 b, c 
On, clerk must record acknowledgments, proofs, 
etc., on, or attached — must enter word for 
word, note erasures, etc., at foot of record, with 

hour, day, month and year ot, 66 26 c 

Instrument considtred recorded from time of, 66 26 d 

After recording on, clerk must deliver instrument 

to depositor, or to his order 66 26 d 

I^uplicate deeds, when and why desircbble 18 9 h-j 

E. 

Eoni table Title. Ejectment cannot be maintained on 
^ an, in U. S. Courts (Introduction) xxv d 
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Fage. Sec. Let. 

Estate. 

Deed parporting to pass a greater, tban grantor 
has, to pass ^iich estate as he might lawfully 

convey 8 3 n 

10 4 a 

may he made to commence in future hy deed as 

hy wiU 10 3 r 

Executed Instruments. 

not partly execnted ones, only a<Imi8sible to record 38 17 k 

41 18 f 

Vendor's liens deemed only possible in case of, 110 b 

Executory Contract. A deed ihr land to be located, 

though absolute in terms, only an, 15 8 k 

F. 

Fee Sjmpie. 

conveyed if a less estate Jhe not limited by ex* 

press words 8 3 o 

10 4 b 

conveyed if deed executed and subscribed by two 

or more credible witnesses 9 3 p 

Purchaser in general aims to get tbe, title (Intro- 

dncrion) xxv d 

Au unwitnessed and nusenled in8trnmeut does 

not convey the, (Iiitro(lucti«»i») xxv d 

Forcible entry and detainer. Acts concerning, cited... 77 31 1 

78 31 note. 
Form. 

Statutory, of deed 9 3 j) 

of deed poll of land wi«h general warranty 155 

ot deed poll of hiiu) with special warranty 156 

of deed of separate property (land) of married 

woman 157 

of deed of trust of land to secure a debt 159 

of promissory' note to fully protect the holder 161 v 

of satisfaction and release of record of a lien 162 

Fraud or mistake. Written contract cannot be at- 
tacked save for, 15 8 f 

Fraud. Every gift, grant, etc., made in, void 2 2b 



FlJAUDULKNT. 

gifts, grants, etc., with intent to hinder, delay, etc. 2 2b 

Gifts, grants, etc, of goods and chattels not ac- 
companied by possession, unless by witnessed 
deed 3 2b 

Loans of goods and chattels for three years when, 3 2 b 



172 General Index. 
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• Fage. Sec. Let. 

Gb.veral Land Office. 

not practically opened until some time in 1844..... 109 47 o 
All title<s issued by the Commissioner of the, regis- 
trable 109 47 a 

Copies of all titles recorded in the, registrable ... 109 47 a 

Certified copy of original assigumentin tbe,(which 

cannot be withdrawn) may be used 109 46 b 

Grantor. Acknowledgment, how taken where, is un- ^ 

known 60 23 a 

Greater estate. Deed purporting to pass a, than the 
grantor has, to pass such estate as he might law- 
fully convey 8 3 n 

Good right to convey. Form, scope and effect of cove- 
nant for a, 27 14 e 

Ground rent lease permissible in Texas — and its advan- 
tages 78 31 m 

H. 

Habendum and tenendum. Form and uses of 25 13 

He A I iNG Acts. 

referred to 47 19 i 

query as to the scope and eifect of the 107 42 d 

107 42 • 

Homestead. 

may be abandoned by husband and wife by deed 

for that express purpose 53 21 i 

is where family resides or where dedicated by 

husband (?) ,^ *53 21 j 

Bight to, does not attach until property paid for.. 53 21 k 
Where wife voluntarily joins in conveyance it 

ceases to be a, 53 21 1 

Total abandonment of, necessary to subject it to 

forced sale 54 21 m 

necessarily includ«'S the idea of the residence of a 

family (?) 54 21 n 

If not a, when judgment rendered, it is subject... 54 21 © 

How, and husband can be aban loned by the wife, 54 21 p 

Instrument not executed by wife as reqiiiced by 

the statute to convey her separate estate or, a 

nullity 54 21 q, t 

Acknowledgment not showing that she signed 

deed for, defecti ve .54 21 r 
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Page. Sec. Let. 
Xncnmbrances. Form, scope and effect of coveDant 

aj^aiust, 27 14 f 

IntirodactioD. A mere, not snfiicient to authorize an of- 
ficer to take acknowledgment or jiroof for re- 
cord 61 23 d 

J. 

Judgments or dt^crees of partition mnst be recorded or 

are inadmissible as evidence 90-91 35a, b^d 

Judgments by which title is recovered mnst be re- 
corded, or are inadmissible as evidence 90 35 a 

JUDGMENT LlEX. 

Justices' cost bonds roust be recorded to operate 

as 96 36 X 

Affirmance by Supreme Court relates back to time 

of execution of bond which has effect as, 96 36 w 

All bonds for costs Judgments against obligors and 
may have, 96 36 v 

Forthcoming bond, when indorsed forfeited, may 

have, 96 36 u 

Keplevy bond, when forfeited, a judgment with,.. 95 36 t 

Writ of error bond, when forfeited has, 95 36 s 

Justices' judgments have, on all real estate in 

county 95-96 36 r, x 

A repeal affecting, noted 95 36 q 

All final judgments of courts of record have, 92 36 a 

How transferred to another county 92 36 b 

When, ceases because judgment becomes dormant 92 36 c 

Former laws prior to February 14, 1860, repealed, 

but, saved 93 36 d 

when enforceable by issue, etc , of execution 93 36 e 

Due diligence required under Act of 1842 to en- 
force, 93 36 f 

takes efiect on lendition of judgment and con- 
tinues for one year if execution be not sued out 
within that time.^ 93 36 g, h 

not lost where execution returned by order of 

plaintiff^s attorney 93 36 k 

not lost if execution returned without fraudulent 
intent »4 36 i 

Conditions of, under Act of 1840 94 36 j 

of judgment in Circuit Court of United States ex- 
tends over the district 94 36 k 
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Supersedeas bond on appeal did not vacate, 94 36 1 

Appeal bond did not vacate, 94 36 m 

attaches to property acquired after judgment 94 36 n 

of judgment prior to Act of November 9, 1866, 

holds under that Act 94 36-0 

coutinnes until ten years from last execution 

properly issued 94 36 p 

L. 

Land. Parol sales of, where possesvsion and payment, 

valid 11 5 a-o 

Land offices under Mexi^'.an government, in Texas, were 

closed on November 13, 1835 109 47 b 

Laud office. General, of Texas practically' opened some 

time in 1844 109 47 c 

Lauds. Every written contract in relation to, must be 

recorded ^ ^ g 

Laws as to conveyancing in Texas (statutes) 14 8 b 

14 8 note 

Lkase. 

defined 74 31 a 

at will, and in that case how terminated, or for a 
specified time 74 31 b 

for a year or less may be verbal 74 31 c 

If for more than a year, not actionable uuIcbs in 
writing and signed 74 31 c, d 

If for more than five years, premises no*, con- 
veyed unless by writing, sealed and delivered.. 74 31 c, d 

Written, may be either an indenture or polled.... 74 31 e 

Formal words generally employed to denote.a,... 75 31 f 

Intent of the parties, where shown, sufficient 
in a, 75 31 f 

It is the safer practice to prepare a, as formally 

as a deed .., 75 31 g 

Form of a, of land as an indenture and in dupli- 
cate 75 31 h 

of a h4)use or room. Suggestions in regard to 76 34 i 

Covenants in a, may be fortified by a stipulation 

for liquidated damage s 77 31 j, k 

Advantages of such and of other proper recipro- 
cal covenants 77 31 k 

Lien given by law in case of a, 77 31 note 

Remedy where possession withheld] on expiration 
of. 77 31 1 

78 31 note 
Ground rent, permissible in Texas, and its ad- 
vantages 78 31 m 
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Lkqal Title. Page, Sec. Let 

in the mort'^a^or when he is the vendor. 15 8 m 

An instrument not sealed and witnessed does not 

convey the fee simple or, (Introduction) xxv d 

16 8 8, V 
Lead estate. If, be not limited by expreiis words, fee 

simple psisses 8 3 o 

Livery of se zin dispensed with 5 3c 

Liquidated damaoks. 

Covenant for, when admissible (Introduction)... xxvi f, note 

Law as to, (liitrodnction) xxvi i, note 

List of all officers within the S ate ot Texas now (in 
1677) authorized to take acknowledgments and 
proofs for record, arranged by counties alpha- 
betically (Appendix A) 113-153 

Lost records. Acts for supplying cited 110 c 

M. 

Mark and brand, to be evidence of property, must be re- 
corded 108 45 c, e 

Mark admissible to prove the ownership of hogs, t hough 

not recorded 108 45 d 

Married Woman. 

As to natnre and extent of homestead or allow- 
ance in which, or widow may be interested 50 21 b 

As to separate property of, (see also 157, note*^)... 50 21 c 

As to liens which may be given by 50 21 d 

Husband must join with, in deed convening her 
sppa-ate property or the homestead 50 21 e 

must be privily examined 50 21 e 

Statutory form of certificate on privy examina- 
tion of 51 21 e 

Defects in statutory form of certiticate of ac- 
knowledgment of a 52 21 f , g 

Preferred form of certificate of acknowledgment 
of a * 53 21 h 

Officers out of State and ont of United States who 

may take acknowledgment of a 51-52 21 sec. 2 

Acknowledgments of, under Act of February 3, 
1841, could only be taken by district judges 
and county chief justices ijt 110 a 

M IRRIAGK. 

Covenant or agreement in consideration of, to be 

recorded, and where 4 3b 

Deeds of settlement npon, to be recorded, and 
'wbere 5 3d 
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Page, Sec. Let. 
Marriagr Licknsbs. 

intended to supply record proof of marriages 100 38 c 

Certified copy of, and return constitute such 

proof 100 38 d 

It seems that marriage without, may be binding.. 100 38 e 

Couutv clerk finable for issuing, to minors 100 38 g 

to be returned within sixty days and, with return, 

recorded 99 38 a 

Marriages. Law as to unlawful, cited 100 38 f 

Marriage Settlements. 

registral)le on acknowledgment or proof by two 

witnesses 100 39 a 

where rej'istrable 100 39 a 

Books for, etc., to be kept 101 39 b 

Wiiat are, 101 39 c 

similar to deeds for land 101 39 d 

Mechanics' Lien. How, exists or (when on homestead) 

created 162 



Memorandum. 

when it must be ia writing and signed to be ac- 
tionable 12a 

Form of, or articles of agreement for the sale of 

land 79 32 c 

Slistake. In absence of fraud or, written contract can 

not be attacked by parol proof. 15 8 f 

Mexican Law. How a deed had to be executed under 

the, (Introduction) : xxvi e,note 

* 

Mortgage. 

required to be recorded in ninety days in order to 

take lien 86 34 a 

lequired to be recorded and take lien if not re- 
corded in ninety days 87 34 b 

notice from time when proved and lodged for re- 
cord '. 87 34 c, d 

Recorder (i. e. county clerk) to keep a book for 
registry of, 88 34 e 

withpow^er to sell 81 33 d 

only enforceable by an "order of court 88 34 g 

Growing crops subject to, 88 34 h 

Assignment of debi or note carries the, as its in- 
cident ; 88 34 k 

(in equity) held the incident of the debt, so that 
a payment of the debt extinguishes the mort- 
gage 88 34 j 
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Mortgage — Continued. Page, Sec Let 

Where debt barred, no remedy on, 88-89 'M 1, p 

Where debt revived, revived 88 M \ 

Assi^DDient of, should be recorded by assignee..... 89 34 m 

Where judgment had without foreclosure, hotm 

. fide purchaser subsequent to jurlgment takes 
title exempt from, ^ 89 34 n 

W'ith power to sell cannot be enforced after death 
of the makpr without an order of court 89 34 o 

Absolute deed nia.v be proved to be conditional 

sale or, 89 '34 q 

Case in which an absolute bill of sale and bond 
to rei-ouvey were held to constitute a condi- 
tional sale, net a, 89 34 r 

Case where instiument held an executory con- 
tract of sale, not a, ,, 89 34 8 

Wheth^, or not determined by the real intention 

of the parties ^ 89 34 t 

* If question of, or not depends on written instru- 
ments, it must be decide<l by the court; if on 
written and parol evidence, by the jury 89 34 u 

Where, asserts absolute title a tender before suit 

not necessary 89 34 v 

If intended for a, no matter what the foim, the 
jury may find it a, « 89 34 w 

The doctrine of, discussed 90 34 x 

General power of alienation includes the power 
to, ^ 90 34 y 

a conditional transfer of property 90 34 z 

a pledge, and no more — not to he taken back but 
on payTnent, ~ 90 34 k 

Difference between a, and a pledge 90 34 aa 

Circumstances showing it a security prove it to 

be a, i... 90 34 bb 

Deed may be proven by i)arol to be only a, 15 8 d, e 

IG 8 X, y 

Once a, always a mortgage ., 16 8 q 

Kjlme. 

of both grantor and grantee essential in a deed... 19 10 d 
different from that by which the party is usa<a]Iy 

known does not vitiate the title 20 10 f 

Mistake of a, may be corrected by the context 20 10 g 

Attorney having aiiihariiy may make deed in his 

own, « ^ 20 10 h 

One signing the initials of his chrisiiau, may be 

sued by them « 20 10 i 

LC 12 
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Nam e — *^'0n tin ued. 

U. S. C. properly sued as Uriah C 

Middle, not known in law, but may be noticed 
for identification* , , 

Middle, Discrepancy as to initial of not fatal 
where the party is idectitied by the certificate 

of the officer 

Notary Pnblic not authorized to take proof for record of 
an unknown grantor or subscribing witness on 
a mere introduction 

Notice. 

What actual, and what constructive, „ 

Unrecorded deeds, etc., good as to purchasers with. 
Recitals in quit claim deed of remote vendor not, 

of prior unregistered conveyance 

The recording a non-registrable instrument not... 

o. 



Page. 
20 

20 



20 



Sec. Let 



Object, scope, etc., of this compilation 



Officers. 

who niay take and certify acknowledgments and 
proofs for record 



43 



List of all, within the State anthorized to take ac- 
knowledgments and proofs for record, by coun- 
ties, arranged alphabetically. (Appendix A).. .113-53 

Why list of, desirable for reference. (lutroduc- 
tion) xxvii 

(in 1840) authorized to receive and certify ac- 
knowledgments for record , 5 

District judges and county chief justices the only, 
anthoiized to take acknowledgments of mar- 
ried women under Act of 1841 

Effect of conveyances by sheriffs aud other 

Official bonds of all connty officers to be recorded in 

cor;.Dty clerk's office 108 

p. 

Pi\rol sales of land where possession and payment, valid. 
Parties. Grantor and grautee essential, ton deed 

Partitiox. 

Judgment or, etc., of, uinst be recorded or inad- 
missible as evidence 



10 
10 



k 



61 23 



12 


6 


b, c 


5 


3 


d 


6« 


28 
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13 


6 


d 



19 c-fif 
and note» 
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10 
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11 
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a-o 


19 


10 
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91 


35 


b, d 


90 


35 
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91 


35 


b, d 
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Proof. 

Ancient deed in most cases, of power nnder 

which made 59 

Ancient deed thirty years old supplies, of itself... 59 

Proof for Record. 

of deed, etc., by subscribing witness or wit- 
nesses, how made 56 

Acknowledgment preferable, and why, to, 63 

Preferable that, should be of all the facts which 
in the aggregate amount to execution of a 

registrable instrument 57 

Preferred form of certificate of 58 

where only one subscrihing witness, inadmissible 59 
supplies the place of common law proof of exe- 
cution 59 

A defective, held good under healing act of Feb- 
ruary 5, ie41 59 

under Act of December 20, 1836, had to be made 
within twelve months 60 



Sec, 


Let 


35 


b, c 


3 


h 


46 


e 


42 


a, b 


3 


1 



Pa rtition — Can tin ued. Page, 
Brief statement of judgment or decree of, regis- 
trable 91 

of lands not admissible as evidence unless re- 
corded 6 

Patent. Why recorded in the county 110 

Personal Chattel (i. e. property). 

Deeds of, why, when and where registrable 105-6 

Deeds respecting, to be recorded and where 7 

Possession. 

When gift, grant, etc., of personal property out 

of, frandulent 3 

Placing the purchaser in, of lands unnecessary... 5 

- gives constructive notice 12 

'* Premises." What are the, in a deed 22 

25 
Power of Attorney. 

registrable in order to have effect as construct- 
ive notice 104 41 

Possible objects of, or rather some of them, sug- 
gested 104 

How it may be signed 104 

may empower a substitution 104 

may authorize signing the appointer's name alone 104 

Form of, to convey land 104 
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12 
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c, d 
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23 
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18 
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15 
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l^IU 


16 
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Proof for Ukcoud— Continued. Page. Sec. Let. 

Acknowledgment of officer who executed protocol 

to his siguatnre to certificate to testiurioiiio, 60 22 i 

presumed in a case where the instrument was re- 
corded 60 32 i 

Instrument recorded on improper or insufficient, 
acquires no authenticity thereby 6^ 52 ] 

of instrument not required or permitted by law 
to be recorded, and the actual record thereof, 
not Dotiee^ 6» 25 | 

how made when grantor or subscribing witnesses 
dead, their residence unknown, or out of the 
State « 62 24 

where subscribing witness personally unknown 

to officer.^ 

Purchaser How to proceed in, order to be protected... 
Purchase mcmey. Title does not vest until, paid 

Purchasers without valuable consideration. Unrecord- 
ed deeds notice as te, 

Purpose, scope^ etc., of this compilation 

Q. 

9 

Quiet enjoyment. Form, scope and effect of covenant 

for, 28 14 c 

Quit Claim Dked. 

What a, ^ 68 28 a, a 

Words used in, 68 28 U 

Purchaser by, not a purchaser for valuable c m- 

sideration and without notice ~ 58 28 c 

Vendee by, does not take after-acquiied title by • 

estoppel ^ 68 28 e, f 

Grant«e by, takes risk of a title, unless there be 

fraud 68 28 g 

Kecitals in, of remote vendor not notice of prior 

unregistered deed 68 28 h 

Ekcitals. 

of number of acres mere matter of description. 

Metes and bounds control ,. 23 12 o> 

* in act of sale in Louisiana of a power, not evidence 

of the execution of the power 23 12 p 

of proceedings or decree not necessary in admin- 
istrator's deed 23 12 q 

of one deed in another binds p'rirties and those 
who claim under them by matters subsequent^ 24 12 r 
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Rkcit A JA— Continued, Page, Sec, Let. 

Docessary to the identification of the land con- 
veyed, passes no land except such as is consis- 
tent with every particniar of the description.... 24 12 • 

Wuere a map is called for in the, it is admissible 
in evidence 24 12 t 

Patent not void for repugnant call or, if the 
identity of the land can be ascertained from 
the languaj^e used 24 12 u 

Where, uncertain in its terms as to the form of 
the land, the deed void for uncertainty unless 
aided by matter extrinsic to itself. 24 12 v 

in a grant that a certain number of acres in a 
particular tract are conveyed authorized the 
grantee to locate it in any part of the tract, and 
must be construed most strongly against the 
grantor 24 12 yr 

Latent ambiguity in, explainable by parol evi- 
dence 24 

Not so as to, iu conveyances made by an assessor 24 

Where conflicting or contradictory calls in, the 
mo^t material and certain, must prevail 24 

Culls in, can be established by extrinsic evidence 24 

Description in, sufficient to make the land identi- 
fiable, held good 24 

Falsity of a part of description in, if the land be 
ascertainable, aoes nut vitiate the deed 24 

Call in, for corner between two proprietors, may 
establish corner not establshed save by titles of 
two proprietors 25 

Where last three calls or, cause southwest to be 
construed as southeast 25 

Erroneous calls or, rejected where the land is 
sufficiently identified in the body of the deed.. 25 

The most material calls or, control. Natural ob- 
jects control both course and distance 25 

Natural or well known artificial objects in calls 
or, control both course and distance 25 

Conveyance valid if in, the laud is described so 
that the vendee by extrinsic evidence can iden- 
tify it 25 12 jj 

where so indefinite that the land cannot be iden- 
tified make the deed void ; but vagueness not 
fatal if equivalent to description in petition ... 25 12 kk 

What are the, in a deed, and what they may con- 
tain 22 12 a 
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12 
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12 
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12 
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12 
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12 
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12 
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12 





12 



12 



Recitals — Con tinued. Page, 

bind both parties to, and parties claiming under 
deeds 22 

bind both parties to, and parties claimiDg under, 
land certificates 22 

Where a deed is duly recorded its, are notice to 
all the world 22 

in qnit claim deed of a remote vendor not notice 
of a prior unregistered conveyance 22 

Restrictive words in latter part of a deed control, 23 

in title bond or deed, of consideration, not conclu- 
sive 23 

Parties and privies bound by, in their deeds and 
patents 23 

in sherifl'^s deed cannot affect a stranger whose 
land the sheriff may have improperly sought to 
sell 23 

in a contract, whether sealed or not, of payment 
of purchase money for land, conclusive as to 
vendor and his privies 23 

in a deed, when a misdescription, explainable or 
correctable by parol evidence 23 

in chain of title notice of prior vendor's lien 23 

of payment in deed of subsequent vendee nofc evi- 
dence against the prior purchaser 23 

Record. What written instruments may be placed on, 13 

Recorder. County clerk the, 65 

Records. Lost, destroyed or burned. Acts supplying 

cited 110 

Registration. Object of, 12 

Residence. Proof of where, of subscribing witnesses is 

unknown or out of the State 62 

s. 

Sales of Land. Verbal, where possession and payment, 

valid 11 

Schedule of Separate Property of Married Women. 

registrable 102-3 

may be prepared, acknowledged, etc., by wife 

• without the husband joining 102 

After-acquired property by **gift, devise or de- 
scent" may be embraced in 102 

Where property removed, to be re-recorded with- 
in three months 103 

Advisable that, be dated and signed 103 

It seems that if, be not recorded it docs n»t pie- 
judice 102 
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Page. Sec. Let, 
Schedules. Non-registration of, by married momen not 

prejudicial 106 42 o 

Scope, purpose and object of this compilation 1 1 

Seal. , 

As to the effect of a, 21 11 J 

required to a deed, or scroll as its statutory sub- 
stitute 32 16 a-x 

Where, used consideration cannot be impeached 
save on oath 32 16 d 

or scroll to deeds not dispensed with 32 16 e-k 

Contra — ^butf 35 16 m 

Corporations aggrega'e mnst use...... 35 16 1 

Note in writing conclading " witness my hand 
and," with the word seal written inside an ink 
scroll held to be sealed 35 16 n 

The w^ord, written in a scroll in a conveyance of 
land is sufficient 36 16 o 

If it can fairly be inferred that a scroll is in- 
tended for a, it is sufficient 36 16 p 

not essentii^l to private obligations prior to intro- 
dnclion of the common law 36 16 q 

not essential to validity of agreement for sale of 

land 36 16 r, s 

not essential to validity of agreement for sale of 
land certificates 36 16 t 

Sheriff's deed, though incomplete wanting a, held 
to have evidenced a sale..... 36 16 a 

A note having the word, written in a scroll op- 
posite the signature of one of the makers — 
there being none opposite the other — is a 
sealed instrument 36 16 T 

Attaching a, to a note gives increased effect to its 

validity 36 16 w 

Plea impeaching consideration to note under, re- 
quires an affidavit 36 16 X 

Sealed instrument cannot be attacked unless affidavit 

is first made, etc 14 8 d 

fcEIZlN. 

Livery of, unnecessary 5 3c 

Form, scope and effect of covenant for 26 14 d 

Separatb Property. 

Married woman cannot charge her, except for its 
beneftt or for necessaries for herself and famUy^ 24 12 • 
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Separate Fropkrty— Continued. Page. Sec, Let. 

The examiuation, not the signatnre, gives validity 
to a deed for, ».. 54 21 t 

Married women not allowed to perpetrate fraud 
as to, 64 21 u, V 

Abandonment by husband gives wife right to dis- 
pose of, 54 21 w 

Abandonment by husband for over six years gives 
wife right to dispose of, 54 21 x 

In such case the Act as to privy examination for 
sale of, does not apply 54 21 y 

Acts, etc., of married women intended to deceive, 

and which do deceive, bind her 55 21 z 

Certificate of privy examination in sale of, how 
impeached 55 21 aa 

Privy examination indispensable to convey 55 21 bb 

Privy examination only avoided for fraud, mis- 
take or duress 55 21 cc 

Query as to. healing Act touching certificates of 

acknowledgment of married women 55 21 dd 

Sheriffs. Effect of conveyances by, commissioners and 

other officers 10 3 q 

Signed. When agreement must be in writing and, 1 2 a 

Signature by attorney-in-fact authorized 12a 

Signature required to a deed, and how best made 31 15 c, d 

Subscribing Witnesses. 

Two or more essential to pass fee simple by deed, 38 18 a-g 

not necessary to pass equitable title merely 39 18 note 

Section 21 of Act of limitations allowing proof, 

etc.j for registration where no, repealed 38-39 18 d-f 

can only be such at the request of the grantor 41 18 f 

What they are intended, if necessary, to prove ... 41 18 g, h 
Effects of having two or more competent and 

credible 42 18 i 

Competent, desirable j(and two or more) 42 18 i 

T. 

Taxes. Non-payment of State, r4ay defeat recovery of 

mesne profits. (Introduction) xxvi g 

Time. 

Agreement perfoimable beyond the, of one year 
required to be in writing and signed to be ac- 
tionable.. ...>..».... 12a 

Loan for the, of three years, when held Iraudulent 3 2b 
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Title. Page, Sec. Let. 

Legal. Seal and aubscribing witnesses essential 

to pass, by deed (Introduction) xxt d 

Perfect declared to be the union of the legal with 
the equitable 15 8 a 

does not vest until purchase money paid 15 8 1, m 

Absolute, conveyed by sale by sUeriff or other offi- 
cer 10 3 q 

Judgment by which, recovered must be recorded 
or inadmissible as evidence 90-91 35a,b,d 

Legal, passes where deed not recorded 12 6 a 

TiTL« Bond. 

on acknowledgment or proof, etc., may be re- 
corded 69 30 a 

6 3 g 

When properly admitted to record, notice 70,72 30 a, k 

defined 70 30 b 

should be witnessed (as a matter of precaution)... 70 30 • 

County where, should be recorded 70 30 o 

may contain any stipulations agreed on not con- 
trary to law 70 30 d 

Form of, 70 30 • 

Form of attestation clause suggested where deed 
is prepared in*advance to comply with, 72 30 f 

Where deed so prepared as an escrow, should be 
deposited 72 30 g 

Why preferable, in case of a sale of land on a 
credit, to a deed or deed of trust or mortgage... 72 30 h, 1, j 

Deed retaining lien held equivalent to a mere, 
(But f) 72 36 1 

What effect of reci tal of payment of consideration 
in a, 72 30 m 

All ancient writings thirty years old prove them- 
selves 73 30 o 

admissible where its execution not denied on oath 73 30 p 

Damages only recoverable on breach of condition 
of, ! 73 30 q 

Consideration of, where one doUar and kindness, 
etc., held doubtful 73 30 r 

Several instruments may be construed together 
to amount to a...... 73 30 ■ 

becomes absolute on payment of purchase money 73 30 t 

Trust. 

in lands cannot be proved by a single witness es- 
tablishing verbal declarations by th^ alleged 
trustee 84 33 ■ 

LC13 85 33 J 
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Trust— (7<m*i«««d. Page, 

Parol eyidenoe may establish an absolafce deed to 
be a, 85 

Deed obtained fraaduleutly and withoat consid- 
eration may be held an implied, 85 

may be established by parol, not being included 
in Statute of Frauds 85 

Decree, on a case stated, for enforcement of, 85 

Parol evidence can prove an absolute deed to be a, 85 

and resulting, not being within the Statute of 
Frauds, may be proved by parol 86 

Parol proof in cases of, must be clear and satis- 
factory 86 

Case of, in which principal is bound by fraudulent 
act of his a/^ent 86 

Parol, does not affect subsequent purchaser with- 
out notice 86 

Parol testimony of the declarations of a person 
since deceased who held the legal title of equit- 
able in another (i. e. of a,) not admissible 86 

Besulting, arises where consideration paid by one 
and title taken to another 86 

The bar of limitations not allowed to intervene in 

cases of, 86 

Trustee. One who sues as, cannot afterwards sue in a 

. different capacity for the same isj ury 86 

u. 

Undue influence. A deed may be avoided for, or mental 

weakness 21 11 h 

22 11 n 
Unknown 

grantor or subscribing witness, how proved to 
officer ; 60 23 a 

grantor or subscribing witness cannot be proven 
to officer (even if Notary Public) by a mere in- 
troduction : 61 23 e 

V. 

Valuable consideration. Unrecorded deeds, etc., good 

as to purchasers without,.. 5 3d 

Vendor's Lien. 

What, and why decisions touching omitted 110 b 

reserved in deed prevents it £rom being absolute 31 14 r 

Verbal sales of land, where possession and payment, 

valid... 11 5 a-9 
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Warranty. 

Covenant of general, has but a limited scope (In- 
troduction) 

Form, scope and effect of covenant of, 

When covenant of general, not at once action- 
able (Introduction) 

When damages not recoverable on account of 
general (Introduction') 

Other clauses than that of, permissible ..•• 

Witnesses, Subscribing. 

and seal or scroll essential to pass the fee simple. 
(Introduction) 

Advantage of having seal or scroll and, (Intro- 
duction). See also 38-42, $ 18, a-i 

Will. 

Deed in contemplation of death construed to be 
part of a, 

Who competent to make a, 

All of a person's estate can be devised by, 

must be in writing, 

must be signed by testator or testatrix, *• or by 
some other person in his or her presence and 
by his or her direction^' 

if not wholly written by testator or testatrix, 
must be witnessed 

when witnessed, must be attested by two or more 
credible w^itnesses, over fourteen years old, sub- 
scribing in his or her presence 

Original, must be recprded and kept in county 
clerk's office 

Nuncupative or verbal, Stcatements touching 

No form of, prescribed... 

How, must be signed 

Not required to be sealed, but had better be 
sealed 

Form of, 

Bond, etc., on the part of executors may be dis- 
pensed with 

Action of County Court, except to receive proof 
of, and record it and inventory, may be dis- 
pensed with 

Identity of, must be first proved 

in handwriting of a principal legatee needs ex- 
planatory proof .« » 
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